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NAS RK s pleased to announce that Bulletin of NAS RK scientific journal has been
accepted for indexing in the Emerging Sources Citation Index, a new edition of Web of Science.
Content in this index is under consideration by Clarivate Analytics to be accepted in the Science
Citation Index Expanded, the Social Sciences Citation Index, and the Arts & Humanities Citation
Index. The quality and depth of content Web of Science offers to researchers, authors,
publishers, and institutions sets it apart from other research databases. The inclusion of Bulletin
of NAS RK in the Emerging Sources Citation Index demonstrates our dedication to providing the
most relevant and influential multidiscipline content to our community.

Kasakcman Pecnybnukacbkl ¥nmmabiK fbiibiM akademusicbl "KP YFA XabapwbiCbl” fbiibIMU XKypHa-
nbiHeiH Web of Science-miH xaHanaHraH Hyckacbl Emerging Sources Citation Index-me uHOekcmeryee
KabblindaHraHbiH xabapnaliobl. byn uHOekcmery 6apbicbiHOa Clarivate Analytics KomnaHUsICbi XypHanobl
o0aH opi the Science Citation Index Expanded, the Social Sciences Citation Index xoHe the Arts &
Humanities Citation Index-ke kabbinday mecerneciH Kapacmbipyda. Web of Science sepmmeyuwinep,
asmopnap, bacnawbinap MeH MeKkemesiepee KOHMeHm mepeHdiai MeH canacbiH ycbiHaobl. KP ¥FA
XabapwebicbiHbiH Emerging Sources Citation Index-ke eHyi 6i30iH KoramMOacmbiK YWiH eH e3eKmi oHe
6edendi mynbmuducyunnuHapibl KOHMeHmke adasndbifbiMbi30bl 6indipedi.

HAH PK coobwaem, ymo Hay4Hbll xypHan «BecmHuk HAH PK» 6b1n npuHsam 0nsi uH0ekcuposaHusi
e Emerging Sources Citation Index, obHoeneHHol sepcuu Web of Science. CodepxxaHue 8 3mom UHOeK-
cuposaHuu Haxodumcsi 8 cmaduu paccmompeHusi komrnaHuel Clarivate Analytics 0ns OanbHelwezo
npuHamus xypHana e the Science Citation Index Expanded, the Social Sciences Citation Index u the Arts
& Humanities Citation Index. Web of Science npednacaem kauyecmeo u 2aiybuHy KOHmMeHma Orns
uccnedoeamenel, asmopos, usdamenel u y4pexdeHul. BknoueHue BecmHuka HAH PK e Emerging
Sources Citation Index demoHCcmpupyem Hawy [pPUBEPXKEHHOCMb K Hauboree akmyarnbHOMY U
enusimesisHoMy MynbmuducyuniuHapHoOMy KOHmeHmy 0515 Hawea2o coobuwecmea.



bac penakTtops

X. F. 1., ipod., KP ¥FA akagemuri
M. K. KypbiHoB

Pengaxunus axkachl:

Aobmues P.II. mpod. (Peceit)

AoumeB MLE. npod., xkopp.-mymieci (Kazakcran)
AspamoB K.B. npod. (Ykpauna)

Amnmnens FOpren npod. (I'epmanus)

Baiimykanos /I.A. pod., kopp.-mymeci (Kazakcran)
BaiinakoB K.M. nipod., akagemuk (Kazakcran)
Baiitymun U.0. npod., akagemuk (Kazakcran)
Banac Uozed npod. (ITonbima)

Bepcumbaes P.U. npod., akagemuk (Kazakcran)
Beanxos E.IL. mpo¢., PFA akanemuri (Peceit)
Tamuam3age ®@. npod., akagemuk (O3ipbaiikan)
TI'onuapyk B.B. npod., akagemuk (YkpanHa)
HasaeroB A.E. nmpod., kopp.-mymreci (Kazakcran)
Jxpoéamsin P.T. npod., akanemuk (ApMeHuUs)
Kanumouapnaes MLH. npod., akagemuk (Kazakcran), 6ac pen. opbiHOacapsl
JlaBepoB HL.II. mpoo., akanemux PAH (Poccus)
Jlynamky ®. mpo., kopp.-myureci (Mongosa)
Moxna Xacan Cesamat nipod. (Manaiizus)
MpeipxaasikoB K. Y. mpod., akanemuk (Kazakctan)
HoBaxk U3a6eana npod. (ITonpma)

Oraps H.IIL. nipod., xopp.-mymeci (Kazakcran)
Monemyk O.X. mpod. (Peceit)

IMonsieB A.U. npod. (Peceit)

Carusin A.C. npod., akageMuk (ApMeHwHsI)
Cary6aagun C.C. mpoo., akagemuk (Kasakcran)
Tatkeena I'.I'. mpod., kopp.-mymieci (Kazakcran)
YmberaeB U. npod., akanemuk (Kazakcran)
Xpunysos I'.C. npod. (YkpauHna)

Knnam6aes 10.A. npod., PFA kopp-mymeci (Peceit)
SAxyoosa M.M. nipod., akanemuk (ToxikcTaH)

«Ka3zakcran Pecny0nkachl YITTBIK FhUIBIM aKaJeMHUSCHIHBIH Xa0apuibIChD.

ISSN 2518-1467 (Online),

ISSN 1991-3494 (Print)

Menmrikrenytmi: «Ka3akcran PecyOnukachiHbIH Y ITTHIK FRUTBIM akagaeMuscbi»PKB (AnMartsr K.)

Kazakcran pecnmyOnukaceiHBIH MoIeHHET TI€H akKmapaT MHHHCTDIITIHIH AKIapaT >KOHE MyparaT KOMHTETiHIE
01.06.2006 x. 6epinren Ne5S551-7K mep3iMIik 6achUTBIM TipKeyiHE KOMBLTY Typalbl Kyollik

Mep3iMzimiri: )KeIIbIHA 6 peT.
Tupaxsr: 2000 gaHa.

Penakuusueig Mmekermxaiibl: 050010, Anmartsl K., IlleBuenko keur., 28, 219 6ei., 220, ten.: 272-13-19, 272-13-18,
www: nauka-nanrk.kz, bulletin-science.kz

© Kazakcran PecrryOnmukachiHBIH ¥ ATTHIK FRUIBIM akaneMusichbl, 2018

TunorpadusHsig Mekerkaiibl: «Apyna» XK, Anmarsr k., Myparbaesa kerr., 75.

— 3 —



FmaBHBIE penakTop

I. X. H., mpo¢. akanemuk HAH PK
M. K. Kypunosn

PengaknuoHHas KOJNJIET U :

Aomues P.II. npod. (Poccust)

AoumeB MLE. npod., uren-kopp. (Kazaxcran)
AspamoB K.B. npod. (Ykpauna)

Amnmnens FOpren npod. (I'epmanus)

Baiimykanos . A. ipod., wi.-kopp. (Kasaxcran)
Baiinaxos K.M. mpod., akanemuk (Kasaxcran)
Baiitymun U.0. npod., akagemuk (Kazaxcran)
Banac Uozed npod. (ITonpma)

Bepcumbaes P.U. npod., akagemuk (Kazaxcran)
Beanxos E.IL. mpog., akanemuk PAH (Poccus)
Tamuamsane ®@. npod., akanemuk (Azepbaiikan)
TI'onuapyk B.B. npod., akagemuk (YkpanHa)
HdasaeroB A.E. npod., un.-kopp. (Kazaxcran)
Jxpoéamsin P.T. npod., akanemuk (ApMeHHs)
Kanmumoanaes M.H. akanemuk (Kazaxcran), 3am. TJI. pe/I.
JlaBepoB HL.IL. mpod., akanemux PAH (Poccus)
Jlynamky ®. mpod., wi.-xopp. (Mosgosa)

Moxna Xacan Cesamat nipod. (Manaiizus)
Mpeipxaasikos K.Y. nmpoo., akanemux (Kazaxcran)
Hosaxk U3a6enna npod. (ITonpma)

Oraps H.IIL. nipod., un.-kopp. (Kazaxcran)
Moaemyxk O.X. nmpod. (Poccus)

IonsieB A.U. npod. (Poccust)

Carusn A.C. npod., akageMuk (ApMeHwHs)
Caryo6aagun C.C. npoo., akagemuk (Kazaxcran)
Tatkeena I'.I'. mpod., wi.-kopp. (Kazaxcran)
YmbetaeB U. npod., akanemuk (Kazaxcran)
Xpunysos I'.C. npod. (YkpanHna)

Knnam6aes 10.A. npod., wieH-kopp. PAH (Poccus)
SAxyoosa M.M. nipod., akagemuk (TamKUKUCTaH)

«BectHuk HanmonanbHoii akagemun Hayk PecnyOaukn Kazaxcran».

ISSN 2518-1467 (Online),

ISSN 1991-3494 (Print)

Coo6ctBennuk: POO «Haunonansnas akanemust Hayk PecrryOnuku Kazaxcramy» (r. AiaMarsr)

CBHUETENHCTBO O TIOCTAHOBKE Ha YYET MEPHUOAMYECKOro IedaTHoro nigaanus B Komurere nndopmanum 1 apxmuBoB
MunucrepcTBa KyabTypsl 1 uH(Gopmanuu Pecriy6onuku Kazaxcran Ne5551-7K, Beinannoe 01.06.2006 r.

[TepuoguvaHOCTH: 6 pa3 B TO1
Tupax: 2000 >x3eMIuIIpOB

Anpec pepaxkiuu: 050010, r. Anmatel, yi. [lleBuenko, 28, koM. 219, 220, ten. 272-13-19, 272-13-18.
www: nauka-nanrk.kz, bulletin-science.kz

© HammonansHas akagemus Hayk Pecyonuku Kazaxcran, 2018

Anpec Tunorpadun: UIT «Apyna», r. Anmarsl, yi. Mypar6aesa, 75

— 4 —



Editor in chief

doctor of chemistry, professor, academician of NAS RK
M. Zh. Zhurinov

Editorial board:

Abiyev R.Sh. prof. (Russia)

Abishev M.Ye. prof., corr. member. (Kazakhstan)
Avramov K.V. prof. (Ukraine)

Appel Jurgen, prof. (Germany)

Baimukanov D.A. prof., corr. member. (Kazakhstan)
Baipakov K.M. prof., academician (Kazakhstan)
Baitullin 1.0. prof., academician (Kazakhstan)
Joseph Banas, prof. (Poland)

Bersimbayev R.I. prof., academician (Kazakhstan)
Velikhov Ye.P. prof., academician of RAS (Russia)
Gashimzade F. prof., academician (  Azerbaijan)
Goncharuk V.V. prof., academician (Ukraine)
Davletov A.Ye. prof., corr. member. (Kazakhstan)
Dzhrbashian R.T. prof., academician (Armenia)
Kalimoldayev M.N. prof., academician (Kazakhstan), deputy editor in chief
Laverov N.P. prof., academician of RAS (Russia)
Lupashku F. prof., corr. member. (Moldova)

Mohd Hassan Selamat, prof. (Malaysia)
Myrkhalykov Zh.U. prof., academician (Kazakhstan)
Nowak Isabella, prof. (Poland)

Ogar N.P. prof., corr. member. (Kazakhstan)
Poleshchuk O.Kh. prof. (Russia)

Ponyaev A.IL prof. (Russia)

Sagiyan A.S. prof., academician (Armenia)
Satubaldin S.S. prof., academician (Kazakhstan)
Tatkeyeva G.G. prof., corr. member. (Kazakhstan)
Umbetayev I. prof., academician (Kazakhstan)
Khripunov G.S. prof. (Ukraine)

Yuldashbayev Y.A., prof. corresponding member of RAS (Russia)
Yakubova M.M. prof., academician (Tadjikistan)

Bulletin of the National Academy of Sciences of the Republic of Kazakhstan.

ISSN 2518-1467 (Online),

ISSN 1991-3494 (Print)

Owner: RPA "National Academy of Sciences of the Republic of Kazakhstan" (Almaty)

The certificate of registration of a periodic printed publication in the Committee of Information and Archives of the
Ministry of Culture and Information of the Republic of Kazakhstan N 5551-K, issued 01.06.2006

Periodicity: 6 times a year
Circulation: 2000 copies

Editorial address: 28, Shevchenko str., of. 219, 220, Almaty, 050010, tel. 272-13-19, 272-13-18,
http://nauka-nanrk.kz /, http://bulletin-science.kz

© National Academy of Sciences of the Republic of Kazakhstan, 2018

Address of printing house: ST "Aruna", 75, Muratbayev str, Almaty

— 5 —



Becmuux Hayuonanvrot akademuu nayk Pecnybnuku Kazaxcman

BULLETIN OF NATIONAL ACADEMY OF SCIENCES
OF THE REPUBLIC OF KAZAKHSTAN

ISSN 1991-3494
Volume 6, Number 376 (2018), 74 — 81 https://doi.org/10.32014/2018.2518-1467.30

JEL 343.16
Z. K. Ayupova', D. U. Kussainov’, Winston Nagan®

'Kazakh national agrarian university, Almaty, Kazakhstan,
?Kazakh national pedagogical university named after Abai, Almaty, Kazakhstan,
*University of Michigan,USA.
E-mail: zaure567@yandex.ru; daur958@mail.ru

ROLE AND PLACE OF MEDIATION IN THE LEGAL TRADITION
OF THE PEOPLE OF KAZAKHSTAN

Abstract. A legal conflict occupies certain position among different conflicts in the society. A conflict is con-
sidered as legal, if there are certain signs as an object, object, subject, and also motivation, sides conduct the definite
dispute;usually, the conflict has some legal consequences. Dispute, for instance, is necessary to examine as the objec-
tively expressed contradiction of wills of two sides, that consists of carrying legal character of requirements of one
side, resisting to the legal requirement of the second side, that hampers the real satisfaction of this requirement.
Under legal status the actual position of person is understood as the legal in accordance with that application of com-
pulsion in regard to the approval of public organs subject. From the origin of dispute about the right ofits subjects the
personal interest appears in the permission. A legal conflict has the constituents, such as an object and subject of
conflict. To our mind, the sides of the conflict arethe physical persons, foreigners, persons without citizenship; state,
public organizations, possessing legal personality come forward the subjects of conflict. On the basis of legal
personality there is cooperationbetween each other in the process of conflict.

Keywords: legal conflict, mediation, mediator, legal traditions, customs, motivation, dispute, legal requirement,
legal status, pre-conflict situation.

There are no explicit constraints in the Supreme Court of Kazakhstan’s mediation program. A broad
definition of mediation means that the mediation has been introduced into the litigation process and there
are no restrictions on the kinds of mediation that may be practiced.Despite the fact that there are no
explicit limitations placed upon court-connected mediation, in practice there appears to be a focus on
settling based upon a discussion of the legal issues. This limited scope and practice of court-connected
mediation has been confirmed consistently in empirical research.

There are the reasons, which allowedto mediation,been practiced in the Supreme Court of the Re-
public of Kazakhstan:

1. Non-legal interests tend to be ignored;

2. Lawyers rather than disputants are the main participants;

3. There is a tendency for competitive approaches were adopted.

This thesis also offers an explanation, why court-connected mediation has particular characteristics.
The influences of the connection with the formal civil justice system, court-connected mediators’ practices
and the ways, that lawyers approach during the mediation procedure.

It is argued that in court-connected mediation, the potential scope of mediation is affected partly by
the dilemma of court-connection. This dilemma is that when courts sanction mediation processes, they
face the following tensions:

- Whether the court has an obligation to ensure the fairness of a private, consensual process
conducted under its supervision.

- Whether court-connected mediated outcomes should comply with the law.

- How much courts (and mediators) should interfere in lawyer-client relationships and lawyers’
promotion of their clients’ interests andmanagement of their legal cases, by encouraging direct disputant
participation.

— 74 ——
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The private and consensual nature of the mediation process impedes courts’ ability to monitor
mediation in the way that they can monitor other litigation processes. Formal rules of procedural fairness
and the doctrine of precedent equip courts to monitor the trial process. These formal standards are difficult
to monitor in mediation, largely because it is a private process. A record of trial proceedings is kept and
can beexamined if allegations of unfairness in process or outcome are raised. Records of mediation
proceedings are confidential and generally inadmissible [1, p. 11].

Furthermore, when mediation takes place in connection with the formal litigation system, the direct
participation of disputants is an unusual practice within that system. The conventions of legal repre-
sentation are that lawyers speak on behalf of their clients, often negotiating without their clients being
present.

In formal trial processes, lawyers carefully manage the communications that occur and manage the
legal case. Clients only participate directly by giving evidence in the witness box and giving instructions
to their lawyer in private.

There is also tension between the cooperative opportunity of mediation and the context of a primarily
adversary litigation system. This tension impacts upon the way that participants, including mediators and
lawyers, approach mediation in the context of litigation.

Lawyers and mediators are officers of the Court and therefore share some responsibility for
responding to the dilemma of court-connection. This thesis examines the ways that the Supreme Court of
Kazakhstan, mediators and lawyers who practice within the mediation program have responded to the
tensions arising from connection with the litigation system.

The way that lawyers understand the mediation process also impacts upon the nature of court-
connected mediation. Lawyers’ perspectives of the potential opportunities that may be realized through
mediation processes are affected by their awareness ofthe range of practices within the mediation field and
their understandings of the purposes of court-connected mediation. This thesis provides detailed insight
into the perspectives and approaches of lawyers to mediation in the Supreme Court of Kazakhstan.

The qualitative analysis does not support generalization of the statements made by interviewees in
this research to lawyers in a broader context. This research nonetheless contributes to the growing body of
evidence about lawyers’ practices and perspectives of court-connected mediation processes. Trends and
themes are identified and compared to the findings in other court-connected contexts.

The research focuses on general civil disputes. The types of matters that are mediated in the Supreme
Court of Kazakhstan’s program are mixed general civil cases and therefore caution should be exercised
when drawing comparisons with mediation practice in specialist courts. For example, the nature of
mediation practice in the Family Court of Kazakhstan would be expected to differ markedly from the
nature of mediation practice in personal injuries or commercial disputes, which make up the bulk of the
Supreme Court of Kazakhstan’s case load.

The practices and perceptions of lawyers who participate in the mediation program are the main focus
of this thesis. The practices and perceptions of mediators are also considered. The other group of parti-
cipants in court-connected mediation is disputants, whose perspectives fall outside the scope of this
research.

This monograph is not an evaluation of the effectiveness of the mediation program at the Supreme
Court of Kazakhstan. It therefore does not seek to draw any conclusions about whether or not the me-
diation program is ‘successful.” The success of mediation is difficult to determine and depends upon the
perspective from which the program is evaluated. In any event, the institutional objectives of the Court’s
mediation program have not been clearly defined by the Court. The quality of the mediation program
cannot be determined in the absence of clearly defined objectives.

One of the consequences of a lack of clear institutional objectives is a diversity of participants’
expectations. The diversity of lawyers’ and mediators’ expectations of the mediation program is demon-
strated in this monograph.

Whether or not disputants are satisfied with the way that court-connected mediation is practiced
within the Court is not considered here. Disputants’ perceptions about mediation would address the
question of whether it matters to disputants that court-connected mediation differs from the potential of
mediation in other contexts. However, that question is not posed by this research. One of the reasons for
notaddressing that question is that attempts to identify disputants’ views were unsuccessful.
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This monograph does not seek to evaluate the performance of either the mediators or lawyers who
practice within the Court’s mediation programmer. In relation to the nature and outcomes of the
programmer, the roles of participants and the style of mediation practice, it is not asserted that there are
‘right” and ‘wrong’ approaches. However, the approaches that are adopted shape the scope, potential and
nature of court-connected mediation. This thesis investigates what is happening in the court-connected
mediation programmer and asks whether that is the optimum that could be achieved, in terms of the full
potential of mediation within the litigation context.

The nature of mediation practice in courts is under-researched. There is insufficient evidence of both
the way that court-connected mediation is practiced and the way that lawyers perceive court-connected
mediation. This thesis provides empirical evidence that addresses both of these deficiencies. It is the first
examination of theway that mediation is practiced in the Supreme Court of Kazakhstan and of the way that
Kazakhstan lawyers approach and perceive court-connected mediation in general civil disputes. This
research therefore contributes a unique and significant insight into lawyers’ perspectives of court-
connected mediation in Kazakhstan.

The qualitative analysis in this research is based upon in depth interviews of lawyers and mediators.
It is the largest Kazakhstan study to date based upon in-depth interviews of lawyers about their practices
and perspectives of mediation. The richness of the qualitative data complements quantitative survey-based
research about lawyers’ perspectives of mediation. This research also complements research based upon in
depth interviews of plaintiffs involved in court processes, by providing the perspectives of lawyers.

It will therefore contribute to the debate about whether lawyers tend to act in a way that impact on the
potential of mediation, and if so, why they do so. Particular approaches to mediation by lawyers may be
explained by developing a better understanding of factors that influence their perspectives of court-
connected mediation.

The present research contributes a unique insight into Kazakhstan lawyers’ perspectives and practices
in court-connected mediation, which is compared and contrasted with research about international
lawyers’ perspectives of mediation, about which there has been more research conducted.

It is generally recognized that court-connected mediation tends to be very lawyer-driven. It has been
suggested that legal culture contributes to the legalistic nature of court-connected mediation.However,
there is a dearth of empirical research addressing the influence of lawyers in mediation. This thesis
provides empirical evidence of the shaping of court-connected mediation by lawyers, provides a better
understanding about how legal perspectives impact on the practice of court-connected mediation and the
implications of this for the civil justice system and the mediation field [2, p. 64].

Therefore, the case study of the mediation programmer at the Supreme Court of Kazakhstan is
detailed. The description of the programmer provides important contextual information. It is recognized
that there are limitations to the application of research findings between different court-connected
mediation programmers. However, where programmer characteristics are clearly defined, some qualified
conclusions may be drawn about similar programmers operating in other locations.

Core features of mediation are then identified and it is concluded that each of these features is
universal within the mediation field and that a degree of each is expected in every mediation process. The
impact of the connection of mediation with the litigation system on each of the core features is considered.
The key opportunities linked to each of the core featuresare identified and form the theoretical construct
upon which the examination of the Supreme Court of Kazakhstan’s mediation program is built, through a
testing of the hypotheses.

This research also concludes that although there is a tendency for mediation at the Court to have a
narrow legal focus, there are some cases where a broader range of issues are discussed. Mediators are able
to respond to the individual preferences of the disputants in relation to process and content. They actively
support direct disputant participation in private sessions and are supportive of direct disputant
participation in joint mediation sessions. However, mediators tend to take a ‘hands off” approach to many
decisions about process and content, leaving it primarily to lawyers to shape the mediation process and
outcomes.

The findings demonstrate that lawyers actively narrow the scope of mediation, perceive its primary
purpose to be the efficient resolution of legal issues and generally prefer to act as spokespersons for their
clients. Lawyers, through their interactions with their clients and their approaches to the mediation
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process, limit the capacity for court-connected mediation to realize the key opportunities of media-
tion.This thesis examines how one programmer, and the lawyers in it, has responded to that dilemma and
it measures the consequent impact on the potential of mediation in that programmer.

The particular issues that arise when mediation is connected with courts are considered throughout
this chapter. The tensions that arise when mediation is conducted within the context of the formal legal
system reflect distinctions between the way that the formal legal system resolves disputes and the alter-
native approaches to dispute resolution that are embedded in the mediation field. Some tensions arise from
the court’s obligations as the public institution of justice compared with the private ordering that may
occur in mediation. Other tensions arise from uncertainty about the appropriate roles of lawyers and their
clients in court-connected mediation. The dilemma of court-connection presents inevitable challenges for
mediation within the legal system and must be resolved in some way.

This begs consideration of the extent to which different ideologies, practice models and purposes
might be promoted in the court-connected context. Consideration of this matter contributes to the justi-
fication for the hypotheses to be tested in the examination of court-connected mediation in the Supreme
Court of Kazakhstan. Court-connected mediation generally operates within a context of broad definition
and non-restrictive guidelines. This is true for the Supreme Court of Kazakhstan. It is concluded that it is
inappropriate to restrict expectations about court-connected mediation practice to particular theories or
practices of mediation, as there is an opportunity for any of them to be promoted in the court-connected
context[3, p. 825].

The history of mediation as an alternative to formal justice systems, the multiple directions in which
mediation has grown, the use of mediation in Kazakhstan and the interaction between mediation and
courts is discussed. This introduces the diversity of the mediation field, the foundations on which the field
is grounded and issues particular to court-connected mediation.Intervention in disputes by a third party has
always been a common method of conflict management and has been practiced in diverse communities
and circumstances. Modern understandings of mediation reflect contemporary values of individualism,
self-determination and consensus, values which became prominent in Kazakhstan during the 2011-th.

These values contrast with the importance in the formal legal system of universal application of legal
standards, determination by a third party decision-maker and competition between perspectives rather than
cooperation. The contrasting underlying values of the mediation field and the formal legal system create
the dilemma of court-connection that is presented when mediation is conducted within the legal system.

The history of the modern dispute resolution field demonstrates that mediation gained prominence as
an alternative to formal legal processes and is laden with values that may conflict with the values of the
adversary justice system. The development of mediation as an alternative is of particular relevance when
examining mediation within the context of the court system. The way that the mediation field has deve-
loped in Kazakhstan is considered, particularly trends in court-connected programs. This part concludes
by considering some of the ways that courts and mediation have interacted within the court-connected
context.

The modern dispute resolution field, of which mediation is a part, emerged from dissatisfaction with
existing processes, promises about what new approaches offered and changed attitudes towards con-
flict. New approaches to dispute resolution arose from dissatisfaction with dominant paradigms and
practices of negotiation and conflict resolution. These included: the adversarial nature of the justice
system, competitive approaches to dispute resolution and determination by third parties rather than
participatory decision-making. Dissatisfaction with existing conflict resolution paradigms and practices
emerged in the context of rapid social change that challenged existing hierarchies, prioritized individual
freedom over state control and promoted peace.

Theorists and practitioners of dispute resolution started developing alternative ideas about “how
people might more effectively interact to solve problems”. Advocates of new approaches to dispute
resolution maintain a conviction that a cooperative problem-solving approach to dispute resolution is
preferable to an adversarial positional approach.

The adversarial, positional approach to dispute resolution is a defining feature of the adversary justice
system. In that system, parties compete to have their own position accepted as the “truth” by the third
party decision-maker. Conflict is resolved through competition, from which there emerges a “winner” and
a “loser”.
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Mediation is said to provide an opportunity to treat conflict as a positive learning experience, to
celebrate diversity, to priorities cooperation over competition and to resolve the underlying issues that
have contributed to the conflict. Such claims present mediation as a process that overcomes the ina-
dequacies of traditional approaches to dispute resolution. Mediation is presented as an educative, inclusive
and cooperative process that promotes peace. Its potential includes the achievement of longer lasting
resolutions and social change[4, p. 180].

The dispute resolution field is founded on recognition that conflict is an inevitable consequence of
living in a human community and it should not be feared, avoided or unexpected. Theories have developed
which assume the inevitability of conflict and propose means of managing that conflict in a constructive,
peaceful way. Therefore, to be in conflict is not perceived to be a sign that a relationship has failed, but is
an opportunity to manage difference. Such theoretical notions are contradicted in the philosophy of the
traditional legal system which tends to assume that there is onlyone truth and that if one understanding of
a situation is right, then alternative understandings are wrong. This is a positivist approach that produces
binary outcomes. By contrast, dispute resolution tends to emphasize diversity and may encourage imagi-
native outcomes that side-step the issue of blame.

The distinction between the privacy of mediation and the public nature of the formal justice system is
another example of mediation as an alternative. The private, confidential and privileged qualities of
mediation are fundamental features of the process. These qualities contrast with the open, accessible and
public nature of court proceedings. However, they are qualities that mediation shares with the process of
lawyer negotiation, which is a traditional means of resolving litigated disputes. The benefits of confi-
dentiality include: the ability to avoid public scrutiny, the creation of a “safe” environment in which open
and free communication is enabled and the protection from exposure of the terms of settlement to the
public. Mediation provides an opportunity to enjoy the benefits of confidentiality that are present in in-
formal negotiations with the added potential benefits of a mediator facilitating the process. In this sense,
mediation offers an alternative to unassisted negotiations[5, p. 96].

Mediation is a dispute resolution process that offers an alternative to other processes, including the
enforcement of rights by a judge, negotiation between lawyers on their client’s behalf and direct nego-
tiation between the parties. The ways in which mediation can be distinguished from alternative processes
varies according to the way mediation is practiced.

One of the defining features of mediation is the variety inherent within it. Mediation is flexible and
adaptable so that its effectiveness can be maximized. The measures of effectiveness vary between the
purposes of mediation, which are also diverse. Mediation may be interest-based, focus on relationships or
have a pre-occupation with settlement.

There are a number of potential advantages of problem-solving negotiation over traditional positional
negotiation. They include: the creation of an opportunity to address underlying issues, the consideration of
a greater range of options, an emphasis on the emotional and procedural needs of the disputants in addition
to their substantive needs, the potential for relationship building and trust promotion and the establishment
of a model of cooperative behavior that may be valuable in the future. However, problem-solving
negotiation is unlikely to achieve these potentials unless both disputants are committed to the problem-
solving process. This will happen when their needs to negotiate a solution with each other and to invest
time in the resolution of the dispute are prioritized over any desire to punish or take revenge upon their
opponent.

Problem-solving approaches have been readily adopted from negotiation theory into the mediation
context. Problem-solving theory has dominated mediation policy and literature.In problem-solving me-
diation the mediator facilitates a mutual problem-solving approach to dispute resolution. This involves
educating disputants about the problem-solving process and guiding them through negotiations in that
style. The problem-solving approach separates the people from the problem, focuses on interests rather
than positions and encourages the generation of a wide range of options before any decision is made.

In the 1990s, in Europe, new approaches to mediation began to emerge that mirrored a shift from the
individualistic world view to a relational orientation. Rather than the focus being on problem-solving or
transactional approaches to conflict, a transformative approach has emerged that focuses on relational
approaches to conflict. Here, the way parties relate to one another is treated as the source of conflict,
rather than their competing interests.
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Another relatively recent development in the mediation field is narrative mediation, which focuses on
the way parties tell stories about their experiences of conflict. The aim is to find a shared narrative and
thereby resolve the conflict between individual understandings. Narrative mediation also approaches
conflict from a relational perspective.

Particular practices of mediation in connection with the formal legal system have also developed.
Connection with the court system has shaped mediation in new ways. In the court-connected context, it
has been claimed that the focus of mediation has often become procedural efficiency and a narrow legal
definition of the problem. Further, court-connected mediators are said to adopt a directive approach, hear
the parties™ stories, diagnose the problem, suggest a solution and then try to persuade the parties to accept
that solution. An adversarial negotiation style may be adopted to persuade the mediator to support one
legal argument over another. Such practices mirror traditional legal processes such as trial and lawyer
negotiation. Arrangements and processes for establishing, maintaining and ending the institutional
arrangements of affect through which intimacies are legitimately created are supported by confessional
experience or cultural taboos sustained by totemic ritual. To the extent that control and regulation over the
entire process has become secular, the politics of the modern state legislates to change the nature of the
relationships of intimacy. Some changes have emerged from secular interpretations of fundamental rights.
To a large extent, political authority may seek to provide progressive change for better equality and
protections in different family forms. However, even political authority may be resisted. Human rights
law, as well as the higher law of comparative constitutional law, provides important challenges to cultural
norms and expectations about questions of sexual morality, intimacy and human dignity [6, p. 122].

They have taken modern mediation away from its origins as an alternative to traditional adversarial
approaches to dispute resolution. Such approaches to court-connected mediation practice have been said to
reduce the focus on self-determination, choice-making, communication and sharing of perspectives, which
are important concepts in the mediation field. In this thesis, these claims about court-connected mediation
are tested in the Supreme Court of Kazakhstan.

Formal mediation programmers have emerged in Europe in both the private and public spheres since
the late 1970s. The focus of mediation in the private sphere was initially in community disputes, primarily
disputes between neighbors. The emphasis was on mediation as an alternative to legal avenues. Mediation
was informal, confidential, and responsive to the needs of disputants, flexible, empowering and potentially
restorative of the relationship between the parties. Community justice centers were the government funded
organizations that pioneered mediation in community, public issues, family and victim-offender disputes
Mediation in public institutions is by far the biggest growth area of mediation. Governments have en-
thusiastically adopted mediation by legislating for its use in family, commercial, administrative, workers
compensation and anti-discrimination disputes. Trials of mediation were also conducted in many
Kazakhstan courts and tribunals during the 2011th and 2012s. Since the mid-2011th all Kazakhstan courts
and tribunals have referred matters to a dispute resolution programmer of some kind, usually to a process
described as “mediation”.

The nature of non-determinative processes connected with courts and called “mediation” varies
considerably. There are not usually restrictions in legislation, policy, or guidelines, on the style of media-
tion that may be practiced in the court setting in Australia. Nor are there typically limitations on the roles
that might be played by the parties in dispute, the lawyers or the mediator. This leaves scope for a broad
range of practices in the court-connected setting [7].

Among the most important issues about gender or sexual identity has been the depreciation of the
status of women worldwide. The concern for the equality of women has by implication served to raise the
general question of equality and affect in terms of men, women and other variations of gender perspective.
This issue of affect and equality has generated fundamental questions about the imposed ascription of
identity by culture, society or the state. The critical question is how far should the self’s conception of the
self be given deference in the ascription of identity by political authority which then allocates rights and
obligations. These problems provide a normative challenge of mediating between traditions that are re-
pressive and those that are supportive of a human centered deference to positive emotional values that are
compatible with fundamental rights and to develop strategies for change when change is mandated by the
moral priority of fundamental human rights values.
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The most conspicuous fact of social organization is that human beings identify with and are inva-
riably affiliated with a group of some sort. The reproduction of negative sentiment is about identification,
groups and power. If we describe social processes as involving human beings (participants) pursuing
values (desired goods, services, honors) through institutions (political parties, corporations, labor unions,
colleges, hospitals, churches, etc.), based on resources (bases of power, base values), it will be apparent
that institutions are often group-based and specialized to the vindication of basic values. For example,
power and ideology find expression in political parties, the wealth interests in commercial actors, the
professional concern for health care in the institutions of health care, education in the schools and
universities, the skill interest in organized labor and professional groups, as well as the moral concern of
religious or faith-based groups.

In the conclusion we would like to note, that in the tradition of Islam, one of the most obvious
examples of patriarchy is found in the principle that a husband may unilaterally end a marriage by simply
pronouncing three ritual words (talak, talak, talak). This was not a right given to women.

Society places limits on whatever one’s feelings are about one’s true self. Such feelings, predispo-
sitions or orientations cannot be displaced as sexual aggression, predatory sexual practices and the abuse
of others. The community and the state seek to protect its vulnerable members who may from time to time
be targets of predatory behaviors regardless of the degree of maleness, femaleness or any other aspect of
the gender and/or sexual orientation. This is a complex and important discourse. It seeks to understand and
mediate between self’s perception of the self and the appropriateness of the social and cultural expression
of this indicator of personhood. To the extent that the expression of personhood in this sense, invades the
boundaries of others by exploitation, coercion, or aggression such conduct must invariably be restrained or
proscribed. This is so when those “others”, targeted by such conduct are vulnerable and depend on human
restraint for their physical and psychological survival and well-being.
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! Kasak y1TThIK arpapiisk yHuBepcuTeTi, Anvarsl, KasakcTaH,
2 AGaii aTblHIAFbI Kasak yJITTBIK IIearorukasiblK yHUBepceuTeTi, Anmatel, KasakcraH,
*Muunran yausepeureri, AKIII

KA3AKCTAH XAJIKbIHBIH K¥KBIKTBIK J9CTYPJEPIHIAEI'T
MEJUAIUSAHBIH KbI3SMETI MEH OPHbBI

AnHoranusi. Koramia Ke3[eceTiH IIUENICHICTePIiH IIIHC 3aHIepIiK IMIHEJCHICTEp OpKallaHaa e3IepiHiH
HaKThl OpbIHIApbIHA W€ JeN aiiTyra Oosiaabl. AJl eH[I, 3aHrepllik IIUeJeHicTep aen 013 e3iHe TOH 00BEKTICI MEH
cyObekTici 0ap, aHBIKTaFbIII Oenrisiepi 6ap, COHBIMEH Katap cebern capiapiapbl 0ap skaHe Oenrisi 0ip 3aHHAMAJIBIK
KacueTrTepre ue muesneHicrepai aiframor3. lllnenenicrep nen 0i3 exi )kakThIH apachiHaa OonraH Oenriii Oip KaHIIb-
JBIKTApIbl OOBEKTUBTIIIK 13/Ieyre OaFbITTaNFaH iC-KUMBUIIAPIBI caHaWMBbI3. Byl sxkephe eki OarbiT Ta ©3IepiHiH
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MYIUIETIepiH 3aH apKbUTBI KOpFayFa THIpbIcanbl. JlaynamaimapapiH KYKBIKTBIK CTaTyChl Jet 013 Oenrini skarmaiinarel
CyOBEKTiHIH iC-KUMBUIIAPbIHA TEK KaHAa MEMIIEKETTIK OpPTaHAapBIHBIH PYKCAThl apKBUIBI OEpiJIeTiH CAHKIUSHEBI
afitambr3. Exi cyOBeKTiHIH apachlHAArbl NayIblH Maiina OoiFaHBIHAH OacTam OJApIBIH OCHl KAWIIBUIBIKTapAbI
HICIIyre MYAJIEUIIT KajblnTacaasl. 3aHrepilik mueseHicrep Oenriii 0ip kypamaad Typaabl. OHbIH €H Herisri Kypa-
MBI HIMEJIEHICTIH 00BbeKTici MeH cyObekTici. bi3liH oibIMbI3IIa, IIHEICHICTIH CYObeKTICI peTiHIe KaHaai azamarrap
0oJMachIH, IIETEeN a3aMaTTapbl, a3aMaTTBIFbI JKOK TYJIFajap, MEMIICKETTIK, KOFaM/IbIK YHbIMIAp Ke3[ecyi MyMKiH.
OpOip agaMHBIH KYKBIKTBIH CYOBEKTI PEeTiHICTI KacHeTiHe OalIaHbICThI KOFaMIa Ke3JeceTiH opOip Karmaiinapaarsl
HIMeNIeHiCTep MEH JlayiaMaiiiap KYKbIKTHIK HET13/1e MenIilyre MYMKIHIIK aia/bl.

Tyiiin ce3mep: 3aHrepiiKIIKMeNeHic, MeIUalKsl, MEIUATOP, KYKBIKTBIK OCTYpJIep, CaJIT, MOTHBALMS, AayJjacy,
3aHJIBIK TAJIANTapP, KYKBIKTHIK CTATYC, ITUCIICHIC AIbIHIAFbI )KaFIai.

3. K. AronoBa’, JI. V. Kycavmonz, Yuncron Haran®

1KaaHAY, kadenpa nmpasa, Anmatsl, Kazaxcras,
’KasHITY nm. AGasi, o01ieyHrBepcuTeTCKas Kadeipa MOJIUTOIIOTHH U COLUATbHO-QUIOCO(DCKUX TUCIUILTHH,
Anmarsl, Ka3zaxcran
*Yuusepeurer Muunran, CIIA

POJIb U MECTO MEJIUAIIAA B IIPABOBOM TPAJIUIIAN HAPOJIA KABAXCTAHA

Annotanusi. Opunudecknii KOHQIMKT 3aHUMaeT KOHKPETHOE IOJIOKEHHE CPeld Pa3IMYHBIX KOH(IMKTOB,
nmeromuxcs B obmectBe. KOHGIMKT cuMTaeTcsi IOpUIMYECKUM, €CIIM UMEIOTCS OIpeieCHHbIE NMPHU3HAKaMH Kak
npenMer, OOBeKT, CyOBEKT, a TaKKe MOTHBALMs, CTOPOHBI BEXYT ONpPEACIICHHBIH CIIOP, KaK MPaBWIIO, KOHMIUKT
UMeeT Kakue-1nOo ropuandeckue nocnenctsus. Crop, Mo CyTH Jelna, CIeNyeT pacCMaTpUBaTh, Kak OOBEKTHBHO
BBIP@)KCHHOE MPOTUBOPEUHE BOJICH3BSBICHUH JBYX CTOPOH, KOTOPOE COCTOMT M3 HOCSIIECrO NPaBOBOM XapakTep
TpeOOBaHMH OIHOW CTOPOHBI, MPOTHBOCTOAIIEH IOPUANIECKOMY TPEOOBAHMIO BTOPOW CTOPOHBI, YTO 3aTPYIHSET
peabHOE YIOBIETBOPEHHE ITOro TpeOoBaHuA. [0 MpaBOBBIM CTaTyCOM IIOHUMAETCs (PaKTHUECKOe COCTOSHHE JIMLA
B KauecTBe CyObeKTa IpaBa, B COOTBETCTBHU C KOTOPBHIM NPUMEHEHHE PUHYXICHUS B OTHOIIEHUH HETO0 BO3MOYKHO
TOJIBKO C CaHKIHMU TOCYIapCTBEHHBIX opraHoB. C BO3HMKHOBEHUs CIIOpa O MpaBe Y €ro CyObEeKTOB MOSBIAETCS
3aMHTEPECOBAHHOCTH B €ro paspeiieHun. KOpuauyecknii KOHQIUKT UMEET CBOM COCTABJISIONINE, TAKHUE KaK O0BEKT U
cyOobekT koH(uMKTa. Ha Ham B3rmsia, cyObekTamu KOH(IIMKTa BBICTYNAlOT CTOPOHBI KOH(JMKTA — (U3MUecKHe
JIMIa, MHOCTPAHIIBI, JMa 0e3 IpakIaHCTBa, TOCYNapCTBEHHbIE, OOMIECTBEHHBIE OpraHU3allK, 00Jalarole Ipa-
BOCyOBEKTHOCTBIO. Ha OCHOBe NpaBOCYOBEKTHOCTH M TPOUCXOIMT B3aHMOJICHCTBHE APYr C APYIOM B Ipolecce
KOH(JIMKTA.

KaioueBble cioBa: rOpUANYECKUN KOHQIMKT, MEIHALNS, MEIHATOp, IPAaBOBBIC TPAAULIUK, 00bIYaH, MOTHBA-
U3, CIIOp, IOpUANYECKOe TpeOOBaHHE, IPABOBOM CTATyC, IPEAKOH(DIMKTHASL CUTYaLHS.
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