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SOME FEATURES OF MUSLIM LAW:
NEW TRENDS IN ITS DEVELOPMENT

Abstract. The essence of the integration process in Muslim law has expressed in the enlargement and
consolidation of the social relations through the definite points, objects of the concentration of the tension and
gradual incorporation of the human being into the community with the system of the relations, with the global order,
based on the balance of the regulating influence of the legal systems of the different states and synchronic of the
regulating behavior in the different societies. The movable force of the process of the integration is inside the system
of the society and social relations in the world scale. Muslim law is an Islamic doctrine about the rules of behavior of
the Muslims. The main content of Muslim law is the rules of behavior of believers, that follow from the Sharia and
sanctions for non-compliance with these regulations. It was formed in the VII-X centuries in the connection with the
formation of the Muslim state - Caliphate. The formation of Muslim law was caused, on the one hand, by the need to
bring the actual law in line with the religious norms of Islam, on the other hand, by the need to regulate public
relations on the principles, based on the religious and ethical teachings of Islam.

Key words: Muslim law, Koran, Sharia, legal system, integration, self-regulation, legal families, institutional
characteristics, global challenges, harmonization of law.

The relevance of the topic. The participation of the legal systems of the family of religious and
community law in the legal integration, the form of this participation and the evolutionary development of
law are quite interesting. For example, most authors are united in understanding the mutual integration
between the families of common and Romano-German law, but there is no such more or less unified
understanding and approach in the relation to religious and community law, in the face of Muslim law.

Islam is the unique religion in light of the legal nature of its institutions and stands out among all
other the world religions in terms of its influence in the modern world. This suggests that the legal
integration of the Muslim legal family will be the most difficult and lengthy process of primary legal
integration. The integration of the Romano-Germanic and common law families is much faster and easier
than the integration of the Muslim family of law, according to the unified model of the legal system. This
explains the lack of sufficient scientific research on the participation of Muslim law in the legal integration
and development of law.

The doctrine sees the future of Muslim law in different ways. There are opinions, that Muslim law
will be completely absorbed by other legal families, equal legal integration between the legal traditions of
the families, and there are even opinions that Muslim law has already ceased to be “legal” and replaced in
Muslim countries by the legal traditions of other legal families.

Materials and methods of research. The research uses such methods as historical, system-structural,
comparative-legal, logical, concrete-sociological, complex research of scientific sources, induction and
deduction, and analysis of statistical data.

Well-known researcher of Muslim law, L.R. Syukiyainen, speaks about the possibilities of mutual and
equivalent integration of Muslim law and legal traditions of other systems and families of law. It is
necessary to briefly describe this approach, which in our view, however, is not applicable to the study of
the legal integration of Muslim law in the long term [1, P.117]. In particular, he States: “... many Muslim
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countries have their own national legal culture, which organically combines the achievements of the
Islamic and European legal civilizations in their unity and interpenetration”. In Western scientific
doctrine, one can also find opinions about the reverse influence of Muslim law on the traditions of other
legal families. For example, R. David and C.J. Spinosi note the opinion of L. Millio: “the last word in the
discussion about the reception of Western institutions will probably be... their Islamization” [2, P.64 ].
Although they also reasonably add that this process will not lead to Muslim law as the result of this
entering fully into the family of Roman legal systems, at least in the short term.

L.R. Syukiyainen sees a real possibility of introducing the norms and traditions of Muslim law into
secular legal States through the observance of two interrelated conditions: consistent legal approach to the
selection and use of Islamic heritage [1, P.120]. This is expressed in the fact that the secular legal system
can only accept those elements of the Islamic way of life that fit into it, and therefore are not directly
related to the religion.

L.R. Syukiyainen considers the following branches and institutions as traditions of Muslim law that
reflect the interest to the secular state: the branch of Muslim law on the personal status (marriage, family
relations, mutual obligations of relatives, guardianship and some other related issues), the Institute of
Wagqf (property withdrawn from circulation and intended for use for charitable purposes), issues of
inheritance and charity, and some other traditions

Research results. Research results are determined by the provisions, concerning guarantees,
benefits, advantages, as well as prohibitions, restrictions and exceptions that constitute the necessity to
note some truncation of this approach and the stated provision. We see that the process is not mutually
integrated, but is still a process of deformation of Muslim law and its absorption by the foreign legal
traditions of the secular nature. The entire process of “mutual influence” takes place on the unilateral
basis: the legal systems of Muslim countries significantly change the content and form of Muslim law,
while other legal systems and families can possibly and potentially, in the future, only accept certain
traditions of Muslim law, if they do not contradict their principles and the rule of law. Moreover, this
borrowing of the traditions of Muslim law, according to L.R. Syukiyainen, will only apply to the part of
the society that professes Islam.

And although the doctrine also provides examples of the Western systems, borrowing some of the
principles of the Islamic system, for example, the principles of banking, this side of the issue is not purely
legal and justice. In the issue of borrowing the legal components of the families of Muslim law and
Western families of law, we see the same one-sided process of absorption and deprivation of Muslim law
of its “legal” and “justice” origin and essence.

Thus, the current trend of the substantial changes in the legal systems that make up this family of law,
represented by the legal systems of Muslim countries, is clearly visible. Some scholars identify three
significant trends in the development of Muslim law in the modern times, XIX and XX centuries, namely:
westernization, codification and secularization of justice.

In this article was showed, that the legal systems of the Muslim family of law cannot be outside the
process of law development and legal integration. They are included in the General process, obey the
General laws of the development and increasingly change their orientation from the religious dogmas in
favor of the social purpose of the entire legal system. This means refocusing the system on the new
principles, values and goals that underpin legal integration, as well as on the basis of the new model of the
universal legal system will function. We can say that even today the legal systems of this family of law are
gradually losing their independent significance at the level of the legal system as a whole. In the future,
this trend will continue and lead to the full integration of the legal systems of the family of Muslim law
into the common integrated system. As the result, these legal systems will come to the model of the
universal legal system, formed as the result of the mutual integration of all three main legal families of our
time: the family of common law, Romano-Germanic law and religious-community law. It should be noted,
that the influence of Muslim law in this process will be the least and rather it is the question of the
deformation of Muslim law and its subsequent absorption by other families of law [3, P.58].

The analysis of the entire array of applicable material and information suggests that Muslim law will
participate in the process of the legal integration in the direction of its own deformation and absorption by
foreign legal traditions. In this process of the deformation and absorption Muslim law will undergo the
following aspects of development. Depriving Muslim law of the possibility of direct regulation of public
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relations, mediating the regulatory influence of Muslim law by the system of normative legal acts of the
state and legislation. Distortion of the content, casual character of the norms of Muslim law, deformation
of the form of technical and legal features of Muslim law, introduction of the foreign legal traditions and
structures - westernization of law. The gap between dogmatism (theology) and the legal principle in
Muslim law, the complete predominance of non-legal religious principle in Muslim law shows, that
Muslim law becomes the part of the culture and legal consciousness.

In accordance with the doctrine, even today, the legal systems of Muslim countries do not correspond
to the traditional Muslim law in their form, content and relationship with the positive legislation. Indeed,
today, even in the most Islamized countries, where Islam is the state religion, Muslim law is very rarely
used in the traditional form of doctrine, and then only in relation to the few branches of law. In most cases,
the influence of Muslim law is manifested through the consolidation of its norms in the legislation of the
relevant country. As the result, the traditional doctrine (figh) as the main source of Islamic law has given
way to legislation and no Muslim state is guided exclusively by Muslim law in the legal practice.

The essence and content of the process of deformation of Muslim law by itself consists from changing
the casual essence of its norms due to the fact that the role of the source of Muslim law has been assigned
to the normative legal act issued by the competent state body. This applies not just to the form of the
presentation of the norm, but changes the content of the norm of Muslim law in the traditional senses,
which have the casual character and individual solutions to the specific disputes, which in the new
conditions is increasingly becoming “familiar to the modern legislation in the form of uniform General
rules of conduct”. Indeed, this is the radical change in the classical content of the rule of Muslim law,
when it becomes universalized instead of individually defined in the relation to the particular case and
issue, thus in its essence it acquires the character of the norm peculiar to the foreign legal traditions.

The most important example of the influence of European legal culture on the Muslim law is the
codification of figh and the inclusion of Muslim law in the models of the legislation, based on the
European legal models. This direction of the deformation of Muslim law concerns the changes in the form
of expression of its legal norms. Modern Islamic law by itself has developed and evolved mainly under the
decisive influence of European legal models. The proposed by L.R. Syukiyainen very interesting
classification of the forms of interaction between two cultures (European and Islamic): parallel regulation
of similar issues in the relation to Muslims and non-Muslims (the right of personal status); inclusion of
Islamic legal norms, principles and institutions in legislation, based on European models, and the
introduction of the legislation that cannot be clearly attributed to the Islamic or European legal system,
i.e., represent their synthesis; adoption of the legislation, based on Sharia in its content and basic
constitutional approaches, and reproduces European legal models in its form and technical, legal features.
As A.Kh. Saidov notes: “The influence of European-type sources of law has turned out, in General, an
irreversible process that has affected all Islamic countries, where previously Muslim law prevailed in all
its originality of the sources” [4, P.10]. However, he also writes, that the intensity of this trend should not
be exaggerated, since modern practice shows the process of activation of Islam in the political life of many
states.

In this regard, of course, the question of the parts, branches of the modern legal system of Muslim
countries is most susceptible not only to codification processes, but to the influence of the traditions of
Islam and Muslim law. R. David and C.J. Spinozi wrote, that even today some areas of the public relations
continue to be regulated by the norms of classical law, the sphere of the personal and family law, so-called
“personal status”, more of the Koran’s prescriptions are devoted to this. Also in other areas, the degree of
application of the rules, borrowed from the Romano-Germanic family or the common law family has
increased. According to these scholars, these areas in many Muslim countries are westernized as the result
and the process of intensive “secularization” (for example, criminal law, constitutional law, labor law,
administrative law, fiscal law, and others contain the small number of the norms from the original Muslim
law [2, P.16].

This process is very complex and cannot be tied only to the development of law. Law does not
develop outside of the society, objective social relations and the subjective world of people.
Westernization of Muslim law is directly related to the process of changing the thinking, legal awareness
and legal culture of the societies and people towards the adoption of new alien principles, approaches and
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standards. As A.Kh. Saidov notes, “globalization transforms the culture, morals and traditions. The
reference points are mainly Western values, which often meet with disapproval and resistance from the
traditional societies, but the General trend of Westernization is the pragmatism of Muslim law.
Pragmatism expresses the desire of the society for the development and prosperity” [4]. A.Kh. Saidov also
wrote: “globalization encourages people around the world to reconsider their cultural values and personal
relationships in the discussion about preserving traditional society against achieving prosperity and
modernization [4].

When examining the question of influence of the legal integration of Muslim law, it is necessary to
talk only about the possibilities and prospects of full absorption and replacement, or about the mutual
integration of Muslim law with the foreign legal traditions. There is no need to consider the possibility and
prospect of preserving the integrity of Muslim law in its previous or current form. All doctrinal opinions
of the scholars agree, that the system of Muslim law has a relatively high level of conservatism and
closeness, but, nevertheless, it is undergoing certain changes in form, content and the process of the
development.

The perspective of the future of Muslim law is interesting, if we use an approach that considers
Muslim law as non-legal phenomenon to analyze the development of the legal integration. This approach
is used by the author R.H. Gilazutdinova. She claims the original non-legal nature of Muslim law. This
position and point of view is seen as erroneous [5, P.41].

If we consider Islamic law as corporate, religious law, this logic concludes that the complete
disappearance of the direct influence of Muslim law on the legal system of the states concerned. Islamic
law remains part of the internal world of the individual, and the legal system of the state will be built on
the different legal traditions, based on the predominance of the principles of rationality that is more
characteristic of secular law rather than religious law [6, P.19].

The use of this approach really leads to the conclusion about the absolute unilateral absorption of
Muslim law by foreign legal traditions, since Muslim law is considered as the part of the public
consciousness, as the internal representations of a person and his place on the level of the ideas about the
morality, customs and other similar social regulators. Muslim law does not recognize the nature of
“universal regulator of public relations”. Muslim law does not meet the need of the society for the legal
regulator of the relations (legal law), especially at the moment, when such need is higher than the
development and complexity of public relations in all spheres of life. This need of the society can be met
only within the framework of the functioning of the secular legal system [7, P.32].

If we consider Muslim law in the future as corporate law and part of the legal consciousness of the
certain societies, we can conclude that Muslim law will retain its indirect regulatory role, since the legal
consciousness largely determines the current legislation [8, P.15]. However, changes in the legal systems
of the religious and communal legal family will affect not only the legal traditions and technical issues of
the form and content of law, but also changes will be expressed in issues of the legal culture, legal
awareness of people and societies. This is caused by the processes of General globalization in the sphere
of culture, knowledge, information, etc. Globalization of life changes not only the external content of
social relations, but, first of all, the thinking and representations of a person [9, P.68]. The culture, morals,
values and beliefs of all the people of the world are in the process of the development and globalization;
this is an important and integral part of the overall globalization. If we consider Muslim law as an internal
attitude of the society and people, it cannot fail to significant changes in the future, when humanity is
moving towards the contradictory community of the individuals. This change in the social consciousness,
attitudes, values, and perceptions can be expressed in a variety of unifying forms.

Indeed, the significant change in the historical situation cannot affect the legal consciousness and
legal culture of Muslim societies, which changes the law in chain reaction, since it is indisputable that all
legal reality is the process, reflecting the needs of the subjects of legal consciousness and law-making to
respond to significant social problems and contradictions [10, P.78].

Thus, this provision on the complete transition of Muslim law from the legal sphere to the religious
sphere is fully justified, since the change in the society and new requirements of the time determine this
process, and this is required by both the situation and society. Changing the nature of Muslim law, its
transformation into purely religious law, the natural requirement of the time, and this process began in the
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XIX century. Today, society needs a law with predominant weight of the rational principles to regulate the
most acute and complex issues, and this predominantly secular law is a manifestation of “social necessity
and social regularity”.

Conclusion. In the conclusion, we would like to stress, that the development and change of Muslim
law is in the process of participation in legal integration, since legal integration became the requirement of
the time, manifestation of self-regulation of the society as the system, social necessity and social regularity
of the process of the development of the society.
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AnHoTauus. MycsIIMaH KYKBIFBIHAAFBI MHTETPAIMSUIBIK IIPOLIECTIH MOHI Oenrim Oip HYKTelep, IHENeHICTiH
IIOFBIPJIaHy OOBEKTiNIepi apKbUIBI KOFAMBIK KaTBIHACTAPIBIH KCHEI0I MEH MIOFBIPIIaHybIHAH JKOHE aJJaMHBIH KapbIM-
KaTBIHAC JKYHeCIMEeH, opTYpii MEeMIJICKETTepiH KYKBIKTHIK JKYHENepiHiH PEeTTeYIIl 9CepiHiH Tele-TeHIIriHe JKOHE
OpTYpIIi KOFaMIapJarkl PETTEYII MiHe3-KYIBIKTHIH CHHXPOHIBUIBIFBIHA HETI3IENTeH dJIeMIIK TOPTINMIeH OipTiHxen
KOCBUTYBIHAH KepiHai. VHTerpamus mporeciHiH KO3FayIIbl KYIIi KOFaM MEH 9JeyMETTIK KaTbIHAcTap XyHeciHme
oneMzik macmradbra 6onagpl. MyChIIMaH KYKBIFBI-MYCBUIMAHAAPABIH MIHE3-KYJIBIK €pekesepl Typaibl MCIaMIIbIK
11iM. MyCBIIIMaH KYKBIFBIHBIH HETi3ri Ma3MyHBI-IIApUFATTaH TYBIHIAWTBIH AIHAAPIapAbIH MiHE3-KYJIBIK epexelnepi
JKOHE OCBHI epexesiepli cakramaranbl yuriH cankuusuiap. On VII-X raceipiaapia MycbuiMaH Xanugar MEMIIEKETIHIH
KYpbUTyblHa OaiiJIaHBICTBI KaJIBINTACTHL. MYCBIIM@H KYKBIFBIHBIH KaJIBIITACYbl, OIp JKaFblHAaH, HAKThl KYKBIKTHI
WCIIaMHBIH, JIiHA HOpMaJlapblHA COMKEC KENTipy KaKETTUIITIMEH, CKIHINI JKaFbIHAH, KOFAMIBIK KAaThIHACTApIbI
WCIIaMHBIH TIHU-3THKAIBIK UTIMIEPiHE HETi3eNITeH KaFuJaTTapFa PEeTTey KaXKCTTUIITIMEH TYBIHIAIbI.

Tyi#lin ce3mep: MyChUIMaH KYKbIFBI, KypaH, mapurar, KYKBIKTHIK JXYHe, HWHTEeTrpauus, ©3iH-e31 peTTey,
KYKBIKTBIK OTOAChUIap, MHCTUTYIIHOHAIABIK CHITaTTaMa, kahaHAbIK ChIH-KaTep, KYKBIKTHI YHIIECTIPY.

H.JL CeﬁTaXMeTOBa', Y. Kycam-mnz, 3.K. AronoBa’

'Haumonanbhas akagemust Hayk Pecniyonuka Kasaxcran, Anmatsr, Kazaxcran;
? KasaxXcKuil HALMOHANIbHBIH [1earornIecKuil yHuBepcuteT uM. Abasi, Anmarel, Kazaxcran;
*Kasaxckuil HALMOHAIBHBII arpapHbIil yHuBepcuTeT, AnMaThl, Kasaxcran;

HEKOTOPBIE OCOBEHHOCTHU MYCYJIBMAHCKOTI'O ITPABA:
HOBBIE TEHAEHIIUU ET'O CTAHOBJIEHUS

AnHoTanus. CyIIHOCTh MHTEIPALIMOHHOTO IIPOLECCa B MyCYJIbBMaHCKOM IPaBe BBIPA3HUiIach B PACUIMPEHUH U
3aKpEMJICHUN OOIIECTBEHHBIX OTHOLIEHHH 4epe3 OIpe/AeNeHHbIE TOUYKH, OOBEKTHl KOHIEHTPALWN HANPSKEHHUS U
MOCTETICHHOTO BKJIOUEHHS YEJIOBEKa B OOIIHOCTH C CHCTEMON OTHOMIEHHH, C MHPOBBIM IIOPSIIKOM, OCHOBaHHBIM Ha
OaJyaHce PeryJMpyOLIEero BIUSHUS MPABOBBIX CHCTEM Pa3IMYHBIX TOCYIApCTB U CHHXPOHHOCTH PEryJIUPYIOLIEro
NOBEACHUS B pa3NMuHbIX oOmiecTBax. J[Bmkymias cuia mpolecca WHTErpalil HaXOJUTCS BHYTPH CHUCTEMBI
o01ecTBa U 0OIIECTBEHHBIX OTHOIICHHH B MUPOBOM Macuitadbe. MycyJibMaHCKOE MPaBo - 3TO UCIAMCKOE YUYEHHE O
IpaBUIIax MOBeACHUS MycyabMaH. OCHOBHBIM COJEPKAHUEM MYCYJIBMAHCKOTO IIpaBa ABISIOTCS MpaBUila MOBEACHUS
BEPYIOLINX, BBITEKAIONINE U3 IIapuaTa, U CaHKIMHU 3a HecoOoaeHne 3tux npasmit. OHa chopmupoBanacs B VII-X
BEKaX B CBS3W C 00pa30BaHMEM MYCYJIBMaHCKOTO rocyaapcTsa - xainudara. @opMupoBaHHE MyCYJIbMaHCKOTO ITpaBa
ObUTO BBI3BAaHO, C OJHON CTOPOHBI, HEOOXOIMMOCTBIO NPHUBEACHUS (HAKTUIECKOTO MpaBa B COOTBETCTBHE C
PENUTHO3HBIME HOPMaMH HClIaMa, C JApPYrod CTOPOHBI, HEOOXOIMMOCTBIO DEryJHMpOBaHHS OOIIECTBEHHBIX
OTHOILEHUH Ha IPUHIUIAX, OCHOBAHHBIX Ha PEIUTHO3HO-ITUYECKUX YUEHHSX HCIaMa.

Karouesnle ciioBa: MycynpmaHckoe npaBo, Kopas, mapuat, npaBoBasi CUCTEMa, HHTETpaLusi, CaMOperyJIsius,
MIPaBOBbIE CEMbH, HHCTUTYLIMOHAIBHAS XapaKTEPUCTHKA, INI00AIbHbIE BBI30BbI, TAPMOHU3AINS TIPaBa.

JlanHas cTaThsl MyONHMKyeTCs 1O MaTepualaM HaydHO-HCCIIEAOBATENBCKOro INpoekra «llciamoBeneHue Kak
JIMAIOTHYECKUH MPOEKT TYMaHUTapHOH HayKu: IUCKypc U mpakcuc Kazaxcrana u dpanuumy.
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