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Қазақстан Республикасы Ұлттық ғылым академиясы «ҚР ҰҒА Хабаршысы» ғылыми 
журналының Web of Science-тің жаңаланған нұсқасы Emerging Sources Citation Index-те 
индекстелуге қабылданғанын хабарлайды. Бұл индекстелу барысында Clarivate Analytics 
компаниясы журналды одан әрі the Science Citation Index Expanded, the Social Sciences 
Citation Index және the Arts & Humanities Citation Index-ке қабылдау мәселесін қарастыруда. 
Web of Science зерттеушілер, авторлар, баспашылар мен мекемелерге контент 
тереңдігі мен сапасын ұсынады. ҚР ҰҒА Хабаршысының Emerging Sources Citation Index-
ке енуі біздің қоғамдастық үшін ең өзекті және беделді мультидисциплинарлы контентке 
адалдығымызды білдіреді. 

НАН РК сообщает, что научный журнал «Вестник НАН РК» был принят для 
индексирования в Emerging Sources CitationIndex, обновленной версии Web of Science. 
Содержание в этом индексировании находится в стадии рассмотрения компанией 
Clarivate Analytics для дальнейшего принятия журнала в the Science Citation Index Expanded, 
the Social Sciences Citation Index и the Arts & Humanities Citation Index. Web of Science 
предлагает качество и глубину контента для исследователей, авторов, издателей и 
учреждений. Включение Вестника НАН РК в Emerging Sources Citation Index демонстрирует 
нашу приверженность к наиболее актуальному и влиятельному мультидисциплинарному 
контенту для нашего сообщества.

NAS RK is pleased to announce that Bulletin of NAS RK scientific journal has been accepted 
for indexing in the Emerging Sources Citation Index, a new edition of Web of Science. Content 
in this index is under consideration by Clarivate Analytics to be accepted in the Science Citation 
Index Expanded, the Social Sciences Citation Index, and the Arts & Humanities Citation Index. 
The quality and depth of content Web of Science offers to researchers, authors, publishers, and 
institutions sets it apart from other research databases. The inclusion of Bulletin of NAS RK in the 
Emerging Sources Citation Index demonstrates our dedication to providing the most relevant and 
influential multidiscipline content to our community.
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PROCEDURAL FEATURES OF THE APPOINTMENT AND RELEASE FROM CRIMINAL 
PUNISHMENT OF MINORS: THE CRIMINAL PROCEDURAL ASPECT

Abstract. The article presents the procedural possibilities of releasing from criminal responsibility and 
sentencing juvenile defendants. The author is guided by the main sources of international law, which determine 
the fundamental basis of criminal procedure policy in the administration of justice over juvenile offenders.

The main idea of international declarations (conventions) is, first of all, that every child deprived of 
liberty should be guaranteed a humane, respectful attitude. All children who have committed an offense and 
who are serving a sentence are equal in their rights, which are proclaimed by the Universal Declaration of 
Human Rights and are inalienable, with the exception of restrictions imposed by the fact of imprisonment. 
This provision is reflected in the International Covenant on Civil and Political Rights, which states that all 
persons deprived of their liberty have the right to humane treatment and respect for the inherent dignity of 
the human person. 

Specific examples are given from the criminal procedure legislation of Russia, which is the basis for 
the release of a minor defendant from serving a sentence, as defined in Article 92 of the Criminal Code 
of the Russian Federation, which provides for two types of unconditional release of minors from criminal 
punishment. Also, a number of articles from the Criminal Code of the Russian Federation are determined, 
according to which juvenile defendants are not subject to release from criminal punishment in the manner 
prescribed by part 2 of Art. 92 of the Criminal Code of the Russian Federation. General conclusions are made 
on the conducted theoretical, methodological and empirical research.

The presented material in the publication does not contain information related to the state secret of the 
Russian Federation.

Key words: international criminal procedure law; international treaties and agreements; United Nations; 
criminal procedure law of Russia; a minor defendant; the basis for the release of a minor from criminal 
punishment; problems of juvenile delinquency; juvenile delinquency; statistics and analytics of juvenile 
delinquency; Resolutions and Decisions of the Plenum of the Supreme Court of the Russian Federation.
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КӘМЕЛЕТТІК ЖАСҚА ТОЛМАҒАНДАРҒА ҚЫЛМЫСТЫҚ ЖАЗА ТАҒАЙЫНДАУДЫҢ 
ЖӘНЕ  БОСАТУДЫҢ ҮДЕРІСТІК ЕРЕКШЕЛІГІ: ҚЫЛМЫСТЫҚ ІС ЖҮРГІЗУ АСПЕКТІСІ

Аннотация: Мақалада кәмелетке толмаған сотталушыларды қылмыстық жауаптылықтан 
босатудың және жаза тағайындаудың процессуалдық мүмкіндіктері қарастырылған.  Автор кәмелетке 
толмаған қылмыскерлерге қатысты сот төрелігін жүзеге асыруда қылмыстық іс жүргізу саясатының 
іргелі негізін анықтайтын халықаралық құқықтың негізгі қайнар көздерін басшылыққа алады.

Халықаралық декларациялардың (конвенциялардың) негізгі идеясы, ең алдымен, бас бостандығы
нан айырылған әрбір балаға адамгершілік, құрметпен қарауға кепілдік беру керек. Қылмыс жасаған 
және жазасын өтеп жатқан балалардың барлығы Адам құқықтарының жалпыға бірдей декларациясын
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да жарияланған және бас бостандығынан айыру фактісімен белгіленген шектеулерді қоспағанда, 
олардан айырылуға жатпайтын құқықтары бойынша тең. Бұл ереже Азаматтық және саяси құқықтар 
туралы халықаралық пактіде көрсетілген, онда бас бостандығынан айырылған барлық адамдардың 
ізгілікті қарым-қатынасқа және адамның туа біткен қадір-қасиетін құрметтеуге құқығы бар.

Нақты мысалдар Ресей Федерациясының үйлмыстық кодексінің 92-бабында анықталғандай, 
күмелетке толмаған сотталушыны жазаны өтеуден босатуға негiз болып табылатын Ресейдiң 
қылмыстызу iс жүнызамыр. кәмелетке толмағандарс қылмыстық жазадан босату. Сондай-ақ Ресей 
Федерациясының Қылмыстық кодексінің бірқатар баптары анықталды, оларға сәйкес кәмелетке 
толмаған сотталушылар баптың 2-бөлігінде көзделген тәртіппен қылмыстық жазадан босатылуға 
жатпайды. Ресей Федерациясының Қылмыстық кодексінің 92. Жүргізілген теориялық, әдіснамалық 
және эмпирикалық зерттеулер бойынша жалпы қорытындылар жасалады.

Басылымда ұсынылған материалда Ресей Федерациясының мемлекеттік құпиясына қатысты 
ақпарат жоқ.

Түйінді сөздер: Халықаралық қылмыстық іс жүргізу құқығы; халықаралық шарттар мен 
келісімдер; Біріккен Ұлттар Ұйымы; Ресейдің қылмыстық іс жүргізу құқығы; кәмелетке толмаған 
сотталушы; кәмелетке толмаған адамды қылмыстық жазадан босатудың негізі; кәмелетке толмағандар 
арасындағы құқық бұзушылық мәселелері; кәмелетке толмағандар арасындағы қылмыс; Кәмелетке 
толмағандар арасындағы қылмыстың статистикасы мен талдауы; Ресей Федерациясы Жоғарғы 
Сотының Пленумының қаулылары мен шешімдері. 

А.Ю. Нестеров 

Институт демографических исследований – Федерального государственного бюджетного 
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ПРОЦЕССУАЛЬНЫЕ ОСОБЕННОСТИ НАЗНАЧЕНИЯ И ОСВОБОЖДЕНИЯ 
ОТ УГОЛОВНОГО НАКАЗАНИЯ НЕСОВЕРШЕННОЛЕТНИХ: 

УГОЛОВНО-ПРОЦЕССУАЛЬНЫЙ АСПЕКТ

Аннотация. В статье представлены процессуальные возможности освобождения от уголовной 
ответственности и назначения наказания несовершеннолетних подсудимых. Автор руководствуется 
основными источниками международного права, определяющие фундаментальную основу уголовно-
процессуальную политику в оправлении правосудия над несовершеннолетними правонарушителями.   

Основная идея международных деклараций (конвенций) заключается, прежде всего, в том, 
что каждому лишенному свободы ребёнку должно быть гарантировано гуманное, уважительное 
отношение. Все дети, совершившие правонарушение и отбывающие за это наказание, равны в своих 
правах, которые провозглашены Всеобщей декларацией прав человека и являются неотъемлемыми, 
за исключением ограничений, которые обусловлены фактом лишения свободы. Это положение 
отражено в Международном пакте о гражданских и политических правах, где отмечается, что все 
лица, лишенные свободы, имеют право на гуманное обращение и уважение достоинства, присущего 
человеческой личности.

Приводятся конкретные примеры из уголовно-процессуального законодательства России, которое 
является основанием для освобождения несовершеннолетнего подсудимого от отбывания наказания, 
определённые в статье 92 УК РФ, которая предусматривает два вида безоговорочного освобождения 
несовершеннолетних от уголовного наказания. Также определяется ряд статей из Уголовного кодекса 
Российской Федерации, по которым несовершеннолетние подсудимые не подлежат освобождению от 
уголовного наказания в порядке, предусмотренном частью 2 ст. 92 УК РФ. Делаются общие выводы 
по проведённому теоретико-методологическому и эмпирическому исследованию.  

В публикации представленный материал не содержит информации, относящейся к государственной 
тайне Российской Федерации. 

Ключевые слова: международное уголовно-процессуальное право; международные договора 
и соглашения; Организация объединённых наций; уголовно-процессуальное право России; 
несовершеннолетний подсудимый; основание от освобождения несовершеннолетнего от уголовного 
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наказания; проблемы подростковой преступности; подростковая преступность; статистика и аналитика 
подростковой преступности; Постановления и Решения Пленума Верховного суда РФ.

Introduction. The United Nations has developed a fairly large number of international documents on 
the prevention of crime and the treatment of offenders, the execution of criminal punishments. These are, 
for example, the Standard Minimum Rules for the Treatment of Prisoners (1955), the Declaration on the 
Protection of All Persons from Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(1975), European Prison Rules (1987), Body of Principles for the Protection of All Persons under Any Form 
of Detention or Imprisonment (1988) and other imperatives.

All of them extend their influence to minors sentenced to imprisonment. At the same time, the UN 
proceeds from the principle of careful and sparing attitude towards minors, minimizing the negative impact 
of imprisonment on them. Based on this, the UN has developed a number of documents that relate to the 
imprisonment of minors. These include the Convention on the Rights of the Child (1989), the United Nations 
Standard Minimum Rules for the Administration of Juvenile Justice (the Beijing Rules) (1985), the United 
Nations Guidelines for the Prevention of Juvenile Delinquency (Guidelines adopted in Riyadh) (1990), UN 
Rules for the Protection of Juveniles Deprived of their Liberty (1990).

From the above listed international rules and standards, it follows that employees should be people of 
high moral standards, which are distinguished by such qualities as honesty, humanism, conscientiousness, 
personal suitability for work and full competence. From the totality of all these qualities, authority is formed, 
without which a positive influence on juvenile convicts in the Russian Federation is impossible [19, 22].

The fundamental rules that should be followed in the execution of punishment against minors are contained 
in a number of documents: the Universal Declaration of Human Rights, the International Covenant on Civil 
and Political Rights, the Convention on the Rights of the Child and other international instruments concerning 
the rights and well-being of children and young people [19].

The main idea of these documents is that every child deprived of liberty should be guaranteed a humane, 
respectful attitude. 

All children who have committed an offense and who are serving a sentence are equal in their rights, 
which are proclaimed by the Universal Declaration of Human Rights and are inalienable, with the exception 
of restrictions imposed by the fact of imprisonment. This provision is reflected in the International Covenant 
on Civil and Political Rights, which states that all persons deprived of their liberty have the right to humane 
treatment and respect for the inherent dignity of the human person [14, 15, 21, 24].

The same document, as well as the Convention on the Rights of the Child (1989), defines the goal that 
should be pursued by both correctional institutions and their employees. This goal is to improve and socially 
reeducate, which fosters a child’s sense of dignity and worth, and strengthens his respect for human rights and 
the fundamental freedoms of others. This should take into account the age of the child and the desirability of 
facilitating his reintegration into society [1, 14].

The structure of juvenile delinquency is traditionally characterized by the commission of mainly property 
crimes (50%), sexual crimes (25%), crimes against the person (20%), as well as crimes related to drug 
trafficking (5%) [25]. The main features of juvenile delinquency include the relative narrowness of its range, 
the prevalence of situational crimes, the peculiarity of the motivation of criminal activity (striving for self-
affirmation, youthful conformity, etc.). There is a noticeable predominance of group crime (almost ¾ of the 
total number of crimes committed), which is associated with the most dangerous crimes of robbery, rape and 
murder [22].

Materials and methods. The share of juvenile convicts serving sentences in educational colonies of 
the Federal Penitentiary Service of Russia is only 991 convicts serving a criminal sentence in the form of 
imprisonment in institutions of the Federal Penitentiary Service of Russia. For the following types of crimes: 
convicted of theft - 15.2%, for robbery - 14.1%, for robbery - 12.2%, for intentional infliction of grievous 
bodily harm - 11.8%, for murder - 10.1%, for rape - 12.6%, other crimes - 24.2% of convicted minors. 
Previously, they had a conditional conviction, compulsory or corrective labor - more than 83.8% of convicts 
serving a criminal sentence in prison. Also, 25 convicts were previously serving their sentences in institutions 
of the Federal Penitentiary Service of Russia [as of 01/01/2021] [23, 25].

Results. The solution to the problem of juvenile delinquency is impossible without a thorough study 
of the historical experience of correcting juvenile offenders, without studying the characteristics of their 
personality and the current state of educational work, which is now being carried out in educational colonies 
of the Federal Penitentiary Service of Russia. The problems of educating the younger generation also remain. 
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Among them, one of the most relevant is the fight against negative (immoral) phenomena among juvenile 
offenders and juvenile delinquency [19, 21].

The problem of our research is due to the following factors:
firstly, the peculiarities and complexity of the process of execution (serving) of criminal punishment in 

the form of imprisonment of convicted juveniles, taking into account the state of their mental, physical and 
social development; 

secondly, insufficient implementation and facts of violation of the fundamental rights and freedoms of 
convicted juveniles serving sentences in educational colonies of the Federal Penitentiary Service of Russia, 
in particular, by the administration of the colony and peers of the convicts; 

thirdly, the specific situation of these persons associated with the loss of social and everyday skills, full 
or partial communication with relatives and friends, as a result of which the implementation of a number of 
rights and freedoms can be carried out in special forms in the process of serving a sentence of imprisonment. 
[20, 21]. 

The plenum of the Supreme Court of the Russian Federation [clause 10 of the resolution of February 14, 
2000 No. 7] explained: 

“If the commission of a crime by minors was preceded by unlawful or provocative behavior of adults, 
including those recognized as victims in the case, the court has the right to recognize this circumstance as 
mitigating the punishment of the perpetrator, and also to send, if necessary, private rulings at the place of 
work or residence of these persons. It should also be borne in mind that in accordance with paragraph “e” of 
Art. 61 of the Criminal Code of the Russian Federation, the circumstances that mitigate punishment include 
the commission of a crime as a result of physical or mental coercion, which does not exclude the crime of the 
act, or due to the material, official or other dependence of a minor” [10].

“In part 1 of Art. 89 of the Criminal Code of the Russian Federation says that when sentencing a minor, 
in addition to the circumstances provided for by Art. 60 of the Criminal Code of the Russian Federation, the 
conditions of his life and upbringing, the level of mental development, other personality traits, as well as the 
influence of older persons on him are taken into account” [4]. 

Obviously, it is no coincidence that the legislator in part 2 of Art. 89 of the Criminal Code of the Russian 
Federation indicates that underage age as a mitigating circumstance is taken into account in conjunction with 
other mitigating and aggravating circumstances [4].

When a juvenile convict is sentenced to a combination of crimes or sentences, the final punishment cannot 
be more severe than that provided for in Art. 88 of the Criminal Code of the Russian Federation. So, the 
maximum term of punishment in the form of imprisonment cannot exceed, depending on the age at the time 
of the commission of the crime and the category of crimes committed, respectively, six or ten years. When 
applying the rules on mandatory mitigation of punishment, provided for in Art. 62 and 66 of the Criminal 
Code of the Russian Federation, the court should proceed not only from the maximum punishment in the 
sanctions of the article of the Special Part of the Criminal Code of the Russian Federation, but also take 
into account the maximum sizes and terms of punishment established in Art. 88 of the Criminal Code of the 
Russian Federation [4, 24]. 

When assigning a conditional sentence to a minor, along with the obligations listed in paragraph 5 of 
Art. 73 of the Criminal Code of the Russian Federation, the court may impose on the culprit the obligation 
to spend leisure time with his family, setting a certain time when he is prohibited from being on the street, 
etc..  Due to the fact that the convictions of convicted minors are not taken into account when establishing 
a recidivism (part 4 of Art. 18 of the Criminal Code of the Russian Federation), the norm on the mandatory 
increase of punishment in case of recidivism [Art. 68 of the Criminal Code] does not apply to minors [4, 24].

Thus, when imposing a sentence, the court of first instance is obliged to take into account both the 
circumstances that are the same for all persons who have committed crimes and the circumstances caused by 
the minority of the perpetrator. 

The grounds for releasing a minor defendant from serving a sentence are defined in Art. 92 of the Criminal 
Code of the Russian Federation, which provides for two types of unconditional release of minors from 
punishment: 

1) with the use of compulsory educational measures, provided for in Art. 90 of the Criminal Code of the
Russian Federation (part 1 of Art.92 of the Criminal Code of the Russian Federation); 

2) with the placement of the minor defendant in a special educational institution of a closed type of the
educational administration [Part. 2 tbsp. 92 of the Criminal Code of the Russian Federation] [4, 24]. 

The following compulsory educational measures may be imposed on a minor defendant: 
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a) warning; b) transfer under the supervision of parents or persons replacing them, or a specialized state
body; c) imposition of the obligation to make amends for the harm caused; d) restriction of leisure and the 
establishment of special requirements for the behavior of a minor [par. 2 tbsp. 90 of the Criminal Code of the 
Russian Federation]. 

From the meaning of part 1 of Art. 92 of the Criminal Code of the Russian Federation, it follows that the 
grounds for exemption from criminal punishment are: 1) the commission of a crime of minor or medium 
gravity by minors (including several such crimes); 2) his conviction for this crime; 3) the possibility of 
correcting a minor without applying a criminal penalty to him [4, 18, 24].

Since the content of the legal structure of Part 2 of Art. 92 of the Criminal Code of the Russian Federation 
is filled with a democratic spirit, then it must be presented in an expanded form. Thus, a minor sentenced 
to imprisonment for committing a crime of medium gravity, as well as a grave crime, may be released 
from punishment by a court and placed in a special closed-type educational institution of the educational 
administration. Placement in a special educational institution of a closed type is used as a compulsory 
measure of educational influence in order to correct a juvenile offender who needs special conditions for 
upbringing, education and requiring a special pedagogical approach. A juvenile convict may be placed in the 
said institution until he reaches the age of eighteen, but for no more than three years [4, 18, 24].

It is characteristic that from the content of part 3 of Art. 92 of the Criminal Code of the Russian Federation, 
it follows that the period of stay of a juvenile convicted in a special educational institution is established by 
the court. This period cannot exceed three years. Upon reaching the age of eighteen, the inmate is released 
from a closed educational institution, if the period of his detention in the institution has not been extended 
at his own request to complete his studies (after which the detention in the institution can no longer be 
considered as a compulsory measure). Minors who have been exempted from criminal punishment due to 
diseases that prevent their maintenance and training in the above institutions cannot be sent to special closed-
type institutions of the educational administration [4, 18, 24].

In accordance with part 2 of Art. 86 of the Criminal Code of the Russian Federation underage defendant 
released from punishment under Art. 92 of the Criminal Code of the Russian Federation, is considered a non-
convict [4, 16].

Discussion. The procedural procedure for the application of Art. 92 of the Criminal Code of the Russian 
Federation is determined by Art. 430 and 432 of the Code of Criminal Procedure of the Russian Federation 
[13]. The powers of the bodies executing compulsory measures of educational influence and the procedure 
for their implementation are determined by the Federal Law “On the Foundations of the System for the 
Prevention of Neglect and Juvenile Delinquency” dated June 24, 1999 No. 120-FL (as amended by Federal 
Law No. 233 of October 13, 2009 -FL). [See the Provisions on the Commissions for Minors and individual 
decrees of the Government of the Russian Federation] [16].

The legislator emphasizes that minors who have committed crimes under Part 1 and 2 of Art. 111, part 2 
of Art. 117, part 3 of Art. 122, art. 126, part 3 of Art. 127, part 2 of Art. 131, part 2 of Art. 132, part 4 of Art. 
158, part 2 of Art. 161, parts 1 and 2 of Art. 162, part 2 of Art. 163, part 1 of Art. 205.1, part 1 of Art. 206, art. 
208, part 2 of Art. 210, part 1 of Art. 211, parts 2 and 3 of Art. 223, parts 1 and 2 of Art. 226, part 1 of Art. 
228.1, parts 1 and 2 of Art. 229 of the Criminal Code of the Russian Federation, release from punishment in 
the manner prescribed by part 2 of Art. 92 of the Criminal Code of the Russian Federation are not subject. 
This provides an exhaustive list of crimes when minors cannot be released from punishment [4, 17, 24].

It is clearly clear that the list of the above crimes, when a minor defendant cannot be released from 
punishment according to the rules of Part 2 of Art. 92 of the Criminal Code of the Russian Federation, is not 
subject to broad interpretation [4, 24, 25].

Based on the foregoing, it can be concluded that criminal responsibility and punishment of underage 
defendants, in essence, are, as it were, an exception from the rules of criminal responsibility and punishment 
provided for adults. 

The peculiarities of criminal responsibility and punishment of underage defendants are preferential 
conditions for bringing minors to criminal responsibility and imposing criminal punishment on them in 
accordance with the criminal procedure legislation of Russia [4, 5, 17, 24].

The author’s conclusions: Thus, the younger generation is the future of the Russian state.  Therefore, 
minor citizens with their still unsettled worldview, mobile value system should be the object of increased 
attention and care. 

The current Criminal Code of the Russian Federation takes into account the relative civil, physical and 
spiritual immaturity of minors and contains a number of norms that allow differentiating and individualizing 
their responsibility for crimes in the direction of its humanization. 
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The peculiarities of the criminal responsibility of juvenile offenders are determined not only by the age of 
criminal responsibility and the concept of sanity, but also by the types of crimes for which it can occur. 

Conclusion. Particular attention is paid to the disclosure and characteristics of the types of punishments 
assigned to juvenile defendants. Limiting the punishment of juvenile convicts to six out of twelve types 
provided for in the Criminal Code of the Russian Federation, and also to a lesser extent than for adult convicts, 
creates the necessary opportunities for the optimal implementation of the responsibility of juvenile convicts 
for their crimes and for achieving the goals of punishment. 

This publication shows that in relation to juvenile offenders, milder penalties are applied in comparison with 
adults, and a minor, in combination with other circumstances (for example, the living conditions of a minor, 
the influence of elders on him), is taken into account as a circumstance mitigating criminal a responsibility. 

It should also be noted that when imposing a sentence, emphasis should be placed on the re-education 
of convicted juveniles. And, it is expedient, since increasing the responsibility of children for the offenses 
committed by them cannot solve the problem of crime. 

The specifics of imposing punishment on juvenile convicts, as well as limiting their types when convicting 
such persons, create the necessary prerequisites for achieving in these cases the goals of criminal punishment 
- restoring social justice, correcting juvenile convicts and preventing new crimes.

And, in conclusion, it can be pointed out that in cases of conviction of minors for committing crimes, such
persons are provided by the criminal legislation of the Russian Federation with more preferential treatment 
than adult defendants. And also, the possibility of exemption from serving the assigned sentence, including 
the introduction for adolescents of two new types of such exemption, combined with the use of educational 
measures. The punishment assigned to a minor defendant, taking into account his age, must be fair, taking 
into account both mitigating and aggravating circumstances.
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