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KaszakcmaH Pecnybnukackl YnmmsiK fbiribiM akademusicbl "KP ¥FA Xabapuibichbl" fbifibIMU XYypHa-
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CIVIL LEGAL NATURE OF RELATIONS BETWEEN
LEGAL ENTITY AND ITS FOUNDERS

Abstract. The article analyzes using the normative and systematic methods, as well as analysis and synthesis,
the content of the statements of Civil Code of the Kyrgyz Republic, the Law of the Kyrgyz Republic "On economic
partnerships and companies" and the Law of the Kyrgyz Republic "On state registration of legal entities, branches
(representative offices)" and the works of Kyrgyz and Russian legal scholars.

Within the framework of this article, the features of civil-legal nature of relations between legal entity and its
founders are considered on the example of such legal entity as Limited Liability Company.

The result of the authors' research is the statement — legal address of organization is determined in the decision
to create legal entity, and is also established in all of its constituent documents. The legislation only stipulates when
legal address changes, legal entity must notify state authorities about it. The authors come to the conclusion such
lacuna in the legislation of the Kyrgyz Republic contributes to violation of rights of creditors of legal entity, since if
it fails to fulfill obligations, it is rather difficult to find location of legal entity or location of its property.

According to the authors, it is necessary to provide for minimum amount of authorized capital of legal entity in
the norms of legislation and establish this capital should be placed in special bank account. Such decision will allow,
firstly, to guarantee availability of any compensation to creditors for obligations of legal entity, and secondly, it will
somewhat reduce number of registered such entities.

Keywords: civil law, legal entity, founders, society, state, capital, charter.

Introduction. According to generally accepted practice, the main subjects of civil relations are legal
entities. This position of legal entities is due to the fact they produce most of the goods, services, tax
payments. As Russian researchers note, the transition to market methods of management is accompanied
by the intensive introduction of new organizational and legal forms of enterprises, which are
fundamentally incompatible with the previously existing structures (S. Zinchenko, V. Lapach,
B. Gazaryan, 1995, p. 73). In context of developing market economy in the Kyrgyz Republic, there is an
annual increase in registered legal entities. Overwhelming majority of legal entities registered in the
Kyrgyz Republic operate in form of business partnerships and companies, among which limited liability
companies continue to be the leading ones.

The popularity of such organizational and legal form is explained by simplicity in organizing and
creating such legal entity, convenient tax regimes, wide range of economic activities that limited liability
company can carry out activities without obtaining special permit (license), legal requirements for
minimum amount of authorized capital. In this regard, this form is especially popular with small
businesses.

For clear and effective functioning of legal entities, detailed legislative framework for their activities
is required. The current legislation does not always reflect the objective needs of developing social
relations. It should be noted despite the fairly detailed legal regulation of all stages of creation, registration
and registration of termination of activity of legal entity, a number of problems of relations between them
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and their founders remain unresolved. Anticipating their identification and formulation of certain areas to
overcome them, we consider it necessary to investigate the features of legal regulation of activity of legal
persons in the Kyrgyz Republic.

Methods. The article analyzes using the normative and systematic methods, as well as analysis and
synthesis, the content of the statements of Civil Code of the Kyrgyz Republic, the Law of the Kyrgyz
Republic "On economic partnerships and companies" and the Law of the Kyrgyz Republic "On state
registration of legal entities, branches (representative offices)" and the works of Kyrgyz and Russian legal
scholars.

Discussion. In accordance with paragraph 1 of Art. 83 of the Civil Code of the Kyrgyz Republic of
May 8, 1996 No. 15, legal entity is an organization that owns, economically or operatively manages
isolated property and is liable for its obligations with this property, can acquire and exercise property and
personal non-property rights on its own behalf and responsibilities, and be a plaintiff and a defendant in
court. Legal entities must have their own balance sheet or estimate.

The civil law clearly establishes moment of creation of a legal entity — in accordance with paragraph 2
of Art. 86 of the Civil Code of the Kyrgyz Republic law person is considered created from moment of its
state registration. However, even before state registration of legal entity, its founder (founders) performs a
number of legally significant actions aimed at creating new subject of law.

It should also provide legislative definition of the concept of founder of legal entity. In accordance
with paragraph 2 of Art. 87 of the Civil Code of the Kyrgyz Republic, founders of legal entity may be
property owners or their authorized bodies or persons, and in cases specifically provided for by legislation,
other organizations or citizens. At the same time, legal entities that own property on basis of right of
economic or operational management may be founders of other legal entities with consent of owner or his
authorized body. In Kyrgyz Republic founders of legal entity in the form of Limited Liability Company
may be domestic and foreign law persons and individuals. At the same time, the combination of one or
several individuals and (or) legal entities among founders of legal entity is quite acceptable. Most
scientists agree that the legal regime of Limited Liability Company is close to the mode of private
corporations and in this case is permissible to draw direct analogy between them (Moll, 2005, p. 917;
Pinto, 2014, p. 362). Referring to foreign experience, it should be noted the principle of limited liability of
participants was enshrined in the Law of England in 1855, but participants of unlimited company were
ubiquitous. The High Court of New York in 1822, in its interpretation of the General Industrial
Corporation Act of 1811, clearly defined the course of limited liability as the basis for the state's general
corporate policy to stimulate economic growth (Presser, 1992, p. 155). Nevertheless, in the United States,
this feature was recognized only by the end of the 19th century. (Henn, Alexander, 1983, p. 130). One of
the most important principles of modern civil law is the rule of limiting liability of participants for
obligations of corporation. Its use can reduce transaction costs and reduce the uncertainty of the future,
ensuring economic development (Easterbroo, Fischel, 1985, p. 89), respectively, abandoning it will lead to
collapse of the modern economy.

To create legal entity in the form of the Limited Liability Company founder(s) decides on the
establishment of legal entities and defines its name; registered address and legal form; approved Charter
on the basis of which law person acts; appoints executive body of legal entity, as in the case of several
founders; they also conclude Memorandum of Association, form authorized capital and distribute shares in
it according to contributions of founders (participants), etc.

It should be noted until moment of state registration of legal entity, there is already a mutual
agreement between its founders aimed at achieving the main joint aim — creation of legal entity, and at this
stage there is mutual independent responsibility between founders in case of violation of agreement’s
terms. At the same time, since legal entity has not actually been created yet, founders are responsible for
their obligations to third persons as individuals.

Historically, in the doctrine of civil law, the point of view has developed that from moment of signing
constituent documents of legal entity and until moment of state registration of such person, founders are
united and act as a simple partnership. Such union acts as a temporary form, as it operates for a rather
short time. In accordance with Part 1 of Art. 8 of the Law of the Kyrgyz Republic "On State Registration
of Legal Entities, Branches (Representative Offices)" dated February 20, 2009 No. 57 state registration
(re-registration) of legal entity, branch (representative office) is carried out within 3 working days from
date of submission to registering authority of necessary list of documents. However, if mistakes
285 ——
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committed to and inaccuracies, and not provided with all documents necessary for registration of legal
entities, as well as upon occurrence of other reasons, listed in Part. 2, Art. 21 of same law, registering
authority makes reasoned decision to refuse registration of legal entity with mandatory reference to legal
norm. In this case, relationship of founders, as participants in conditional simple partnership, is prolonged
due to the need to eliminate defects in documents submitted for registration of legal entity, conclude
contracts with professional lawyers and pay for their services for procedure of state registration of legal
entity, development of constituent documents, notarization of powers of attorney representatives, decision
on state registration of legal persons, as well as distribution and coverage of such costs between founders.
Moreover, if one of founders acts in interests of future legal entity on behalf of other founders, his powers
must be confirmed by duly issued power of attorney.

Outstanding Russian scientist and jurist G.F. Shershenevich wrote claim of eye are founders of legal
entity yet. When legal entity appears, there are no founders anymore, since they turn into its participants
(shareholders, comrades) (Shershenevich, 2003, p. 406). Similar norms are contained in the civil
legislation of the Kyrgyz Republic. So, according to Part 11 of Art. 4 of the Law of our country "On
Business Partnerships and Companies" dated November 15, 1996 No 60 after state registration of
economic partnership and community members are participants of partnership and of society. Thus, taking
into account foregoing, we believe in the relationship between founders of legal entity and itself when it
has not passed state registration procedure, there is, as N.V. Kozlova notes, special case of conducting
other people's affairs without an order, and not only in interests of future legal entity, but also in the
interests of its founders themselves, acting with due diligence and discretion required by circumstances of
case, based on obvious benefit or benefit of these actions. If a transaction made by founder in interests of
not yet registered legal entity is approved by state authority of this law person after its state registration,
rights and obligations under such transaction are transferred to legal entity in whose interests transaction
was made (Kozlova, 2004).

It should be noted at considered stage of relations between founders and legal entity that has not yet
passed state registration procedure, a number of problems arise that can have a negative impact on
activities of legal entity after passing state registration procedure. So, in the legislation of the Kyrgyz
Republic, regulating registration procedures, legal status and activities of legal entities, to date, no
procedure has been formed for mandatory verification of legal address of law persons, or the provision of
relevant documents on valid ownership of such an address. In accordance with paragraph 2 of Art. 89 of
the Civil Code of the Kyrgyz Republic location of law persons determined by place of its state
registration, unless otherwise specified in constituent documents of legal entity in accordance with the
law. At the same time, when submitting application for state registration of law person, applicants
(founder, trustee) can indicate as legal address: the place of residence of its founders, location of rented
office, or any address in general. At the same time, legal address is fixed in decision to create law person,
and is also indicated in all of its constituent documents. The legislation provides only when legal address
changes, law person is obliged to notify by state authorities. In our opinion, such lacuna in domestic
legislation contributes to violation of creditors’ rights of law person, since if legal entity fails to fulfill its
obligations, it is rather difficult to find location of law person or its property.

The disadvantages of legal regulation of the process of establishing legal entity in the form of Limited
Liability Company in the modern realities of the Kyrgyz Republic also should mention the fact that the
stipulated requirements of the law to determination of minimum authorized capital of legal entity. As a
general rule, the minimum size of authorized capital cannot be less than one calculated indicator approved
by the Government of the Kyrgyz Republic. At present, the size of one calculated indicator is set at the
amount equivalent to 1.2 US dollars. In accordance with paragraph 3 of Art. 91 of the Civil Code of the
Kyrgyz Republic, trustee (participant) of legal entity or the owner of its property is not liable for the
obligations of law person, and it is not responsible for obligations of founder (participant) or owner, with
exception of cases provided for by the Civil Code of the Kyrgyz Republic, by law or by constituent and
documents of legal entity. The legislator details the provisions of this civil legal norm in Art. 36 of the
Law of the Kyrgyz Republic "On Business Partnerships and Companies", according to which participants
of Limited Liability Company are not liable for its obligations and bear risk of losses associated with
activities of the company, within value their contributions.

In accordance with the same act, private owners of Limited Liability Company who have not fully
made contributions to authorized capital bear joint and several property liability for company's obligations
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within value of unpaid part of contribution of each participants. Thus, situation arises when, in absence of
legislative fixation of size of authorized capital of legal entity, it can conclude transactions and conduct
economic activities in amounts are many times greater than size of authorized capital, and will be
responsible for its obligations only within these limits. Moreover, at present, legal entities have the
opportunity to keep their authorized capital at the company's cash desk, actual existence of which can not
be verified. In our opinion, the legislation should provide for a minimum amount of authorized capital of
legal entity and establish authorized capital of law person must be placed in special bank account. This
decision will allow, firstly, to ensure the availability of some compensate creditors for obligations of law
person, and secondly, some will reduce the number of registered legal entities. Currently, there are a huge
number of legal entities, including in the form of the Companies and Limited Liability Company, which,
since its state registration has not begun to engage in economic activities and the only kind of their activity
is in delivery of so-called "zero" reporting.

These problems, which arise even at initial stage of creating legal entity, can significantly reduce
further economic efficiency of law person, and require more scientific understanding and implementation
in practice and legal regulation.

From the moment of state registration of legal entity legal nature of relationship between founders
changes. Most decisions aimed at creating law person are made before state registration procedure. After
passing this mandatory procedure, founder must pay for the state registration, obtain certificate of state
registration from registration authorities, make seal and (or) stamps, and proceed with the implementation
of immediate purpose of created legal entity.

It should be noted direct management of law person is carried out by specially created its bodies. For
example, in accordance with paragraph 1 of Art. 131 of the Civil Code of the Kyrgyz Republic in the
highest body of Limited Liability Company is general meeting of its participants, in event company is
created by one person, he is the supreme body of company.

In Limited Liability Company, executive body (collegial or sole) is created that carries out current
management of its activities and is accountable to general meeting of its participants. The sole
management body of company may be elected not from among its members.

According to the Civil Code of the Kyrgyz Republic, establishment of company may provide for
formation of Directors’ Board. Powers of legal entity’s bodies are quite diverse and are regulated in detail
by the norms of the current legislation. Without dwelling on their detailed consideration, we consider it
necessary to note responsibility for all actions and obligations of law person of considered organizational
and legal form rests with its executive body. There is a certain logical collision here, since formation of
the executive body (in practice, it occurs through appointment of director of Limited Liability Company
during state registration or subsequent notification of change of executive body to the registration
authorities), all significant economic aspects of life of legal entity (approval of annual reports and the
company's balance sheets and distribution of its profits and losses, etc.), making decisions and re-
registering, registering termination of activities, electing audit commission and much more belongs to
exclusive competence of general meeting of company's participants.

Management of company’s current activities is carried out by sole executive body of Limited
Liability Company or its sole (collegial) executive body. Executive bodies manage current activities of
legal entity and are accountable to general meeting and board of directors. At the same time, entire
responsibility for decisions made lies precisely with executive body.

Results. Because under applicable law person is considered to be formed only from date of its
registration, corporate relationship between legal entity, its founders and managers can not occur before
new law person is created. Legal entity as artificial entity arising on basis of civil transactions made by
founders and administrative act of authorized state body (act of state registration) becomes an
independent, legally able and capable subject of law, having its own will, not reducible to will of its
individual founders (participants, members), as well as to will of other persons performing functions of its
bodies, however, in accordance with the law, constituent documents and agreements, all participants in
corporate relations must obey will of legal entity, just as law person must obey will of founders
(participants, members) and others persons performing functions of its organs.
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3AHJIBI TYJIFA MEH OHBIH KYPBLITBIIIBLIAPEI APACBIHIATBI
KAPAKATTAPIBIH ASAMATTHIK KYKBIKTBIK MOHI

AHHOTanus. Makarnaia HOpMATHBTIK KOHE KYHETIK dJicTepli, COHai-aK Tajuay OHE CHHTE3/IeY, epexKee-
PiHIH Ma3MyYHBIH KOJJIaHY apKBUIBI Tayay skacananbl. Keipre3 PecmyOmukachiHBIH A3aMaTTBIK KOACKCIHIH epexe-
Jepi, «3aHabl TyJFanapisl, (uIaanapabl (eKUIIIKTEpAi) MEMIIEKETTIK TIpKey Typajbl» >KOHE «IIapyaribUIbIK
CepiKTecTIKTep MeH Koramjap TypaiibDy KpIprbi3 PecryOmuKachIHbIH 3aHIapbl, COHBIMEH KaTap 3aHrep FasibIMaap-
IIBIH €HOSKTEPIHIH epeKeNnepid 3epTTei.

Ocbl OanthiH IIeHOEpiHIE 3aHIBI TYJIFa MEH OHBIH KYPBUITAWIIBLIAPHI apAChIHIAFbl KAThIHACTApIIbIH a3a-
MAaTTHIK-KYKBIKTHIK CHIATBIHBIH E€PEKIIeNiKTepi JKayamKepIIiIiri IIeKTeyJi CepiKTeCTiK CHSKTBI 3aHObl TYJIFa
MBICAJIBIH/IA KAPaCThIPbLUIa/Ibl. ABTOPJIBIK 3ePTTEYIIH HOTH)KEC] YIBIMHBIH 3aHJIbI MEKSH-)KAMbI 3aHbI TYJIFaHbI KYPY
Typanibl HIeNIiMAe aHBIKTANaAbl XKOHE OHBIH OapiblK KYpbUITail KyKaTTapblHOa OENTiIeHedi IereH KOPBITHIHIBI
Oonapl. 3aHHaMa/ia 3aHJIbl MEKEH-)Kalibl ©3repreH Ke3/e 3aH bl TYJIFa o/IIeT opraHjaapbsiHa OyJ Typajbl xabapiayra
MIHAETTI eKEHJIrl FaHa alThUIFaH. ABTOpJApIbIH mikipiHine, Keiprbi3cTan PecryOiuKachlHbIH 3aHHAMACHIHIAFBI
MYHJIa# OJIKBUTBIK 3aHJIbI TYJIFAHBIH KPEIUTOPJIAPBIHBIH KYKBIKTAPBIHBIH OY3BLTYBIHA BIKIAT €TE/li, €rep 3aHIbl TYJIFa
03 MIHJCTTEMEIICPiH OpBIHAaMaca, 3aHbl TYJIFaHbIH OpPHAJIACKAH JKEPIH HeMece OHBIH MYJIKIHIH OpHaJacKaH KepiH
Taly eTe KHbIH.

ABTOpnap 3aHHaMa HOpPMAallapbIHAA 3aHJbl TYIFAHBIH JKAPFBUIBIK KAlIUTAIBIHBIH MUHHMAIAbl MOJIICPiH
KaMTaMachl3 €Ty JKOHE 3aHIbl TYJIFAHBIH JKAPFBUIBIK KAMUTAJBIH apHaiibl OAHKTIK MIOTKA OPHANACTHIPY KEepeK Jer
caHaiigpl. MyHpail mremnriM, OipiHIIiIeH, Hecue OepymIiiepre 3aHAbl TYIFaHBIH MiHASTTeMeNnepi OOWbIHIA KaHIaii-1a
0ip eTemakbl ajyFa Keniiiik Oepyre MyMKIHIIK Oepeji, eKiHIIiIeH, TIPKEIreH 3aH/1bl TYJIFaNap/blH caHblH OipiiaMa
azaltansl.

Tyiiin ce3aep: a3aMaTThIK KYKBIK, 3aHIbI TYJIFA, KYpbUITAHIIBUIAD, KOFAM, MEMJICKET, KallUTall, JKapFhl.
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*Keiproizcko-Poccuiicknii CrasiHekuii yauBepeuTeT, bumikex, Kuiproizckas Pecry6nka;
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TPAXKTAHCKO-IIPABOBAS IIPUPOJIA OTHOILIEHUM
MEXKIY IOPUJUYECKUM JIMIIOM U EI'O YYPEJUTEJISIMHA

AHHOTanusi. B craThe nmpoaHanM3MpoBaHBI ¢ IPUMEHEHHEM HOPMAaTUBHOTO M CHCTEMHOI'O METOJIOB, a TaKkKe
aHaJM3a M CHHTE3a, COofepKaHue IojoxeHui ['paxganckoro xojekca Koipreickoir Pecny0imku, 3akoHoB Kbip-
rei3ckoit PecrryOmuku «O TOCYIapCTBEHHOM PETUCTpAIMK IOPUAMYECKUX JIAM, (QHUINaioB (TIPEACTaBUTEIBCTB)Y» U
«O XO03SIMCTBEHHBIX TOBAaPHUILECTBAX M OOIIECTBAX», & TAK)KE TPYIOB YUCHBIX-IOPHCTOB.

B pamkax HacToOSIIEH CTaThbU PacCMATPHBAOTCS OCOOCHHOCTH TPakKIAaHCKO-TIPABOBOHM MPHPOIBI OTHOIICHHN
MEXIy IOPHIMYECKHM JIMIOM M €ro YYpeIUTeIIMH Ha HpHMepe TaKoro IOpUIMYEcKOro juua, kak OOmecTBo ¢
OTpaHMYEHHON OTBETCTBEHHOCTBIO. PE3ybTaTOM aBTOPCKOTO MCCIEJOBAaHMS CTaJl BHIBOJ O TOM, YTO FOPHIMUECKHUN
aipec OpraHU3aLUK OIPENENAeTCS B PEIICHUH O CO3JaHWU IOPUAMYECKOro JIMLA U YyCTaHABJIUBAETCS BO BCEX €rO
y4penIuTeNbHBIX JOKYMEHTaxX. B 3akoHOnaTenscTBe MpeayCMOTPEHO TOJBKO TO, YTO MPH NMEpeMeHe IOPUANYECKOTro
azipeca IOPUIMYECKOE JIMIO 0043aHO YBEIOMHUTH 00 3TOM OpraHsl IocTHIMU. Ilo MHEHUIO aBTOPOB, Takoi Npobden B
3akoHOzaTenbcTBe KbIproizckoil PecnyOnuku criocoOCTByeT HapylIEHHIO MPaB KPEAMTOPOB IOPHIMYECKOTO JIUIIA,
TaK Kak MPH HEUCIIOJHEHUH IOPUAMYECKUM JIMIOM CBOMX 0053aTEIbCTB HANTH MECTOIIOJIOKEHUE IOPUIAMYECKOTO
JIMLA WA MECTOHAX0XK/ICHUE €ro NMYIIECTBA JI0CTaTOYHO CII0XKHO.

ABTOpBI HONAraroT, 4TO B HOpPMax 3aKOHOAATENbCTBA HEOOXOAMMO IPENYCMOTPETh MUHHMAIBHBIA pa3zmep
YCTaBHOTO KaITMTaJIa IOPUINYECKOTO JIMNA M YCTAHOBUTD, YTO YCTaBHBIA KalMTall FOPHIMYECKOTO JHLA JOIKEH ObITh
MIOMEIIIEH Ha CHEeNWalbHBIM OaHKOBCKHH cueT. Takoe pemieHne MO3BOJHT, BO-NEPBBIX, FAPAHTHPOBATh HAINYNE
KaKoW-JIn00 KOMIICHCAIIMM KpEeIUTOpaM IO 00s3aTeabCcTBAM IOPHUANYECKOTO JIMIA, BO-BTOPBIX, HECKOIBKO CHH3HT
YHCIIO PETHCTPUPYEMBIX IOPUANIECKHUX JIHII.

KaroueBble cjI0Ba: rpakJaHCKOE NPABO, FOPHINUECKOE JIULIO, YIPEIUTENHN, O0IIECTBO, TOCYAAPCTBO, KalUTall,
yCTaB.
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