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NAS RK is pleased to announce that Bulletin of NAS RK scientific journal has been accepted 
for indexing in the Emerging Sources Citation Index, a new edition of Web of Science. Content 
in this index is under consideration by Clarivate Analytics to be accepted in the Science Citation 
Index Expanded, the Social Sciences Citation Index, and the Arts & Humanities Citation Index. 
The quality and depth of content Web of Science offers to researchers, authors, publishers, and 
institutions sets it apart from other research databases. The inclusion of Bulletin of NAS RK in the 
Emerging Sources Citation Index demonstrates our dedication to providing the most relevant and 
influential multidiscipline content to our community.

Қазақстан Республикасы Ұлттық ғылым академиясы «ҚР ҰҒА Хабаршысы» ғылыми 
журналының Web of Science-тің жаңаланған нұсқасы Emerging Sources Citation Index-те 
индекстелуге қабылданғанын хабарлайды. Бұл индекстелу барысында Clarivate Analytics 
компаниясы журналды одан әрі the Science Citation Index Expanded, the Social Sciences 
Citation Index және the Arts & Humanities Citation Index-ке қабылдау мәселесін қарастыруда. 
Web of Science зерттеушілер, авторлар, баспашылар мен мекемелерге контент 
тереңдігі мен сапасын ұсынады. ҚР ҰҒА Хабаршысының Emerging Sources Citation Index-
ке енуі біздің қоғамдастық үшін ең өзекті және беделді мультидисциплинарлы контентке 
адалдығымызды білдіреді. 

НАН РК сообщает, что научный журнал «Вестник НАН РК» был принят для 
индексирования в Emerging Sources CitationIndex, обновленной версии Web of Science. 
Содержание в этом индексировании находится в стадии рассмотрения компанией 
Clarivate Analytics для дальнейшего принятия журнала в the Science Citation Index Expanded, 
the Social Sciences Citation Index и the Arts & Humanities Citation Index. Web of Science 
предлагает качество и глубину контента для исследователей, авторов, издателей и 
учреждений. Включение Вестника НАН РК в Emerging Sources Citation Index демонстрирует 
нашу приверженность к наиболее актуальному и влиятельному мультидисциплинарному 
контенту для нашего сообщества.
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PROSPECTS FOR THE DEVELOPMENT OF FAMILY MEDIATION IN RUSSIA 

AND THE REPUBLIC OF KAZAKHSTAN 

Abstract: the relevance of the topic is due to the fact that the use of mediation in resolving family 

disputes is currently getting more and more demanded form of conflict resolution. 

 The purpose of the article is to study and analyze the features of the legal regulation of family 

mediation in Russia and Kazakhstan, as well as to identify promising directions for the development of this 

institution.  

Conclusions are drawn about the need to improve the legislation governing family mediation. Taking 

into account the cultural and national characteristics of states, it is necessary to include them in the process of 

organizing mediation services, the creation of state reconciliation services for family matters, while it is 

desirable to include in their work not only lawyers, but also psychologists and teachers who know mediation 

technologies. Attention is drawn to the fact that the formation of a corps of professional family mediators and 

the creation of an association of family mediators would be an effective element in the development of optimal 

mechanisms for coordinating mediation with jurisdictional procedures.  

The possibility of legislative consolidation of the obligation of pre-trial appeal to a mediator to resolve 

a family legal dispute was revealed. This proposal will significantly reduce the number of cases of divorce and 

reduce the court burden. 

Key words: mediation, mediation procedure, family mediation, mediator, family legal dispute. The 

reported study was funded by RFBR according to the research project № 19-011-00570. 

Introduction. Society has a long history of 

resolving conflicts that exist in the culture of many 

nations. The parties to the conflict, referring to the 

conciliatory traditions, jointly decide how to change 

the situation in the interests of all parties, while the 

participation of all stakeholders in the discussion of 

the problem and the sharing of responsibility for the 

implementation of agreements is necessary [1]. 

 The Universal Declaration of Human Rights 

of 1948 in paragraph 3 of Art. 16 reinforces: "The 

family is the natural and fundamental unit of society 

and has the right to protection from society and the 

state". In the 1966 International Covenant "On Civil 

and Political Rights" (Article 23 Part 1) and the 

1966 International Covenant "On Economic, Social 

and Cultural Rights" (Article 10) also provide for 

the right to protection and protection of the family. 

Materials. The Recommendation of the 

Committee of Ministers of the Council of 

Europe No. R (98) 1 states that states should 

"introduce or promote mediation in family 

matters or, if necessary, take  

measures to improve existing mediation in family 

matters" (par. 11). 

The resolution of family disputes through 

mediation is gaining popularity in world practice [2, 

3, 4]. However, despite the fact that Russia and 

Kazakhstan have adopted special laws regulating 

the procedure for applying this procedure, the 

institution of mediation is still not widely used. 

According to scientists [5], the following can 

be noted as factors hindering the successful 

implementation of the mediation procedure in the 

practice of resolving family disputes: 

- low awareness of the population about the

possibilities and advantages of an alternative 

method for resolving this category of disputes; 

- life stereotypes of citizens who consider the

preferred form of judicial resolution of disputes; 

- gaps in the current laws on mediation;

- insufficient interaction between state bodies

and civil society institutions in the field of conflict 

resolution; 

https://doi.org/10.32014/2021.2518-1467.145
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- high cost of mediator services;

- absence of financial support from the state;

- absence of proper support and informational

assistance to promote mediation procedures from 

governmental authorities (judicial authorities, 

courts). 

Determination of promising directions for the 

development of family mediation in Russia and 

Kazakhstan will significantly reduce the number of 

cases of divorce, protect the rights and legitimate 

interests of minor children and reduce the legal 

burden. 

As noted in the Concept of state family policy 

in the Russian Federation for the period up to 2025, 

the introduction of the institution of mediation in 

resolving family legal disputes, including those 

related to the dissolution of marriage between 

spouses, is one of the measures for solving problems 

to prevent family trouble, child neglect and 

homelessness. 
     The purpose of the study consists of studying the 

features of the legal regulation of family mediation in 

Russia and Kazakhstan and identifying promising 

directions for the development of this institution. 

Methods. To generalize and analyze the 

development of family mediation in Russia and 

Kazakhstan, the dialectical method of cognition was 

used, as well as such scientific methods as formal 

legal, comparative legal, systemic, logical and 

others. 

Results and discussion. In Russia, the 

procedure for the mediation procedure is 

regulated by the provisions of the Federal Law "On 

an alternative procedure for resolving disputes 

with the participation of a mediator 

(mediation procedure)" dated July 27, 2010 [6]. 

This law regulates relations associated with the application of the mediation procedure to 

disputes arising from civil, administrative and other 

public legal relations, including in connection with 

the implementation of entrepreneurial and other 

economic activities, as well as disputes arising from 

labor legal relations and family legal relations 

(Article 1 Part 2). 

In accordance with Part 2 of Art. 7 of the 

Federal Law "On an alternative procedure for 

resolving disputes with the participation of a 

mediator (mediation procedure)" and paragraph 2 of 

Art. 20 of the Law of the Republic of Kazakhstan 

"On Mediation" dated January 28, 2011, this 

procedure can be applied in case of a dispute both 

before going to court and after the start of the trial, 

including at the suggestion of the judge [7]. 

Unlike the Federal Law "On an alternative 

procedure for resolving disputes with the 

participation of a mediator (mediation procedure)", 

the Law of the Republic of Kazakhstan "On 

Mediation" contains rules governing the features of 

mediation in the field of family relations (Article 

25). In particular, through mediation, disagreements 

between spouses regarding the continuation of the 

marriage, the exercise of parental rights, the 

establishment of the place of residence of the 

children, the parent's contribution to the 

maintenance of the children, as well as any other 

disagreements arising in family relations can be 

resolved. The legislator draws attention to the fact 

that when conducting mediation, the mediator must 

take into account the legitimate interests of the child 

and, if during the mediation, facts are established 

that endanger or may endanger the normal growth 

and development of the child or cause serious 

damage to his legitimate interests, the mediator is 

obliged to address the authority exercising powers 

to protect the children's rights. 

Unlike the family laws in Russia, the Code 

of the Republic of Kazakhstan "On Marriage 

(Matrimony) and Family" dated as of December 26, 

2011 with No. 518-IV contains an indication of 

mediation as an alternative way of resolving a 

dispute. Using the mediation procedure, disputes 

arising between spouses during the dissolution of a 

marriage (matrimony) regarding the division of 

common property, support payments for the 

alimony of a disabled spouse, as well as of minor 

children can be considered (Article 18); disputes 

about the division of the spouses' common property, 

as well as the determination of the spouses' shares 

in this property (Clause 3, Article 37); disputes 

between parents about the place of residence and 

legal address of the child when the parents live 

separately (Clause 2, Article 73); disputes between 

parents about the procedure for exercising parental 

rights by a parent living separately from the child 

(Clause 3, Article 73) [8]. The nature of mediation 

practice in the Family Court of Kazakhstan to differ 

markedly from the nature of mediation practice in 

personal injuries or commercial disputes, which 

make up the bulk of the Supreme Court of 

Kazakhstan’s case load [9]. 

The possibility of settling a dispute by 

concluding an agreement through mediation is 

provided for by Article 153.5 Part 1 of the Civil 

Procedure Code of the Russian Federation [10] and 

Article 174 Part 2 of the Civil Procedure Code of 

the Republic of Kazakhstan [11]. 

If the parties reach an agreement on the 

settlement of the dispute, the paid state fee is subject 

to refund to the payer (Part 2, Clause 5 of the Law 

of the Republic of Kazakhstan "On Mediation", Part 

1, Clause 3 of the Code of the Republic of 

Kazakhstan "On Taxes and Other Obligatory 

Payments to the Budget" (Fiscal Code) dated 

December 25, 2017 [12]. 



Bulletin the National academy of sciences of the Republic of Kazakhstan 

136 

In accordance with Article 333.40 Part 1 

Clause 3 of the Tax Code of the Russian Federation 

also provides that when concluding an amicable 

agreement (agreement on conciliation), including as 

a result of conciliation procedures, before a decision 

is made by the court of first instance, 70 percent of 

the amount of the state fee paid by him is to be 

returned to the plaintiff, at the stage of consideration 

of the case by the court of appeal instances - 50 

percent, at the stage of consideration of the case by 

the court of cassation, review of judicial acts by way 

of supervision - 30 percent [13]. 

This measure encourages the parties to 

conclude an agreement by the parties to resolve the 

dispute through mediation. Taking into account the 

positive experience of the Republic of Kazakhstan, 

it is also necessary to legally recognize in the 

Russian law the rule on the full refund of the paid 

state duty when concluding a mediation agreement. 

Having studied the features of the regulatory 

legal regulation of the institution of family 

mediation in Russia and Kazakhstan, one can 

determine the following promising directions for 

the development of this institution: 

1. In order to actively introduce the

procedure for family mediation in Russia and 

Kazakhstan, it is necessary to amend the current 

laws in terms of establishing a mandatory pre-trial 

procedure for contacting a mediator for the peaceful 

resolution of a family legal dispute [14]. In order not 

to violate the principle of voluntariness of the 

mediation procedure, it is necessary to consolidate 

the provision that if during the negotiations with the 

participation of the mediator the parties cannot 

make a mutual decision, then in this case they have 

the right to go to court. The statutory recognition of 

the compulsory nature of the mediation procedure 

on marriage and family conflicts will significantly 

reduce the number of cases considered by the 

courts. 

The experience of resolving this problem in 

Germany [15], Italy [16], Spain [17] can help make 

the Russian model of compulsory mediation more 

effective and avoid those mistakes that could harm 

the credibility of the new institution of mediation 

[18]. 

2. The creation of state institutions for the

provision of mediation services to the population is 

required to ensure the availability of their provision, 

avoiding significant financial costs required when 

contacting a private mediator. 

It seems justified to establish Public 

Reconciliation Agencies for family matters. The 

procedure for the organization and functioning of 

such Agencies could be established by the laws of 

the subjects of the Russian Federation, taking into 

account the cultural and other characteristics of the 

region. Accordingly, the main focus of the Agencies 

will be mediation in family disputes, both legal and 

extra-legal. The representatives of various 

professions could be hired as the Agencies' 

employees: lawyers specializing in family law 

problems, psychologists, teachers. Obviously, all 

employees of the Agencies will need to be proficient 

in media technology. 

Financing of the activities of the reconciliation 

services for family affairs could be carried out from 

the budget of the constituent entities of the Russian 

Federation. As a result, the mediation procedures 

will be carried out for the participants in the 

disputed legal relationship free of charge. In order 

to cover the costs of organizing and conducting the 

conciliation procedure, it is advisable to provide for 

a certain fee, the amount of which should in any 

case remain insignificant. It seems that contacting 

the Service for mediation should be completely 

voluntary. 

We believe that over time, the Family 

Reconciliation Agencies will be able to become the 

main body for resolving family disputes, which will 

significantly relieve the state courts. In addition, the 

activities of these Agencies will contribute to the 

formation in society of skills for the peaceful 

settlement of conflicts and the maintenance of 

friendly relations between family members. 

For the effective operation of the Family 

Reconciliation Agencies, the following basic rules 

should be followed. 

First, one of the independent tasks of family 

mediation is to ensure the rights and interests of 

minor children. 

Secondly, in family mediation, it is especially 

important to maintain the balance of power of the 

participants in the disputed legal relationship. 

Mediation cannot be carried out when there is a 

clear inequality of the parties from a social and (or) 

economic point of view, as well as in the case of 

domestic violence and (or) child abuse. 

Thirdly, when settling a family dispute in the 

course of mediation, personal "extra-legal" aspects 

are of great importance, which affects the order of 

the procedure. As a result, the most optimal model 

for family mediation is the therapeutic model. To 

fully implement this, a mediator needs special 

training in the domain of general and family 

psychology. It is no coincidence that in some 

foreign countries there are special requirements for 

family mediators (Australia). In addition, it is 

recommended that family mediation be carried out 

simultaneously by two mediators (co-mediation), 

who are appointed taking into account gender. In 

this case, it is easier for mediators to ensure 

neutrality, create an atmosphere of trust and 

psychological comfort. 
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It is necessary to form a corps of professional 

family mediators and develop optimal mechanisms 

for coordinating mediation with jurisdictional 

procedures], creation of the Association of Family 

Mediators [19], and it is also necessary to legislate 

the requirement to maintain a register of non-

professional mediators, establishing that this should 

be done by the appropriate authorized body. 

3. The Tax Code of the Russian Federation

and the Code of the Republic of Kazakhstan "On 

Taxes and Other Mandatory Payments to the 

Budget" should establish the amount of the state 

duty charged by state mediators when providing 

mediation services in marriage and family disputes. 

4. It is necessary to carry out activities to

provide legal information to the population about 

the mediation procedure, the procedure for 

providing mediation services, and explaining the 

importance of compulsory pre-trial appeal to a 

mediator in marriage and family disputes. A 

significant benefit to the development of the 

institution of mediation will bring various round 

tables and other events dedicated to the procedure 

of mediation in family disputes in different regions. 

For example, in order to popularize and 

actively use mediation procedures in resolving 

conflicts in September 2018, the Republic of 

Mordovia hosted an interregional scientific and 

practical conference "Practical mediation as a 

culture of consent and a tool for resolving disputes", 

organized with the support of the Government of the 

Republic of Mordovia by the Supreme Court of the 

Republic of Mordovia, Association of Mediators of 

the Republic of Mordovia, higher educational 

institutions of the Republic of Mordovia. Judges of 

the Volga Federal District, as well as judges of 

Lipetsk, Ivanovo and Novosibirsk regions, where 

active work is being carried out to develop 

mediation practice, were invited to participate in the 

conference. In the Republic of Mordovia, seminars 

and press conferences on mediation are held 

annually, round tables are organized, guidelines 

have been issued on the application of the mediation 

procedure when considering civil cases in courts of 

general jurisdiction. 

5. It is proposed to create regularly updated

channels of mediation cases and the publication of 

successful stories of conflict resolution [20]. The 

use of special tools and techniques in mediation, 

adherence to the principles of mediation in the 

procedure, leads to the creation of such conditions 

for the participants in a family conflict that allow 

them to voluntarily, in a safe environment to 

understand their interests, to discuss both their 

future and the future of children, both parties to the 

conflict can gain a lot, at the same time to coordinate 

their future life and the lives of their children. 

Conclusions. Basing on the study performed, 

the following can be noted: 

It is necessary to improve laws governing 

mediation in general and family mediation in 

particular. Thus, the legislative consolidation of the 

requirements for maintaining a register of non-

professional mediators and the establishment in it 

that the relevant authorized body should be engaged 

in this will increase the effectiveness of the family 

mediation procedure. 

The formation of a corps of professional family 

mediators and the creation of an association of 

family mediators would be an effective element in 

the development of optimal mechanisms for 

coordinating mediation with jurisdictional 

procedures. It is advisable to establish in Russian 

laws the possibility of introducing a mandatory 

conciliation procedure for marriage and family 

disputes. The experience of solving this problem in 

foreign countries can help make the Russian model 

of compulsory mediation more effective and avoid 

mistakes in the process of its implementation.  

Taking into account the cultural and national 

characteristics of Russia and Kazakhstan, it is 

necessary to include states in the process of 

organizing mediation services, the creation of state 

reconciliation services for family matters, while it is 

desirable to include in their work not only lawyers, 

but also psychologists and teachers who are 

proficient in mediation technologies. Such agencies 

could become the main body for resolving family 

conflicts, which would significantly relieve the 

courts' burden in this affairs. However, contacting 

the service for the mediation procedure should be 

completely voluntary. Family reconciliation 

services would help develop skills in the peaceful 

resolution of conflicts and the maintenance of 

friendly relations between family members. 

Given the large number of interethnic and 

international marriages for mediators, it is important 

to train in cross-border mediation to resolve issues 

related to raising children in such families. It would 

be good for Russia to borrow the experience of 

Kazakhstan in terms of introducing amendments to 

the current legislation providing for a full refund of 

the state duty in the event of a settlement agreement. 

Undoubtedly, expanding the scope of 

mediation in resolving family conflicts will create 

additional guarantees for ensuring and protecting 

the constitutional rights of an individual in any state. 

The reported study was funded by RFBR 

according to the research project № 19-011-00570. 
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РЕСЕЙДЕ ЖӘНЕ ҚАЗАҚСТАН РЕСПУБЛИКАСЫНДА  

ОТБАСЫ МЕДИАЦИЯСЫНЫҢ ДАМУ ПЕРСПЕКТВАЛАРЫ 

Аннотация: тақырыптың өзектілігі отбасылық дауларды шешуде медиацияны қолдану қазіргі 

кезде әлемдік тәжірибеде жанжалдарды шешудің анағұрлым тиімді түрі болып табылатындығына 

байланысты. Ресейдің де, Қазақстанның да заңнамаларында медиация арқылы ерлі-зайыптылардың 

некені жалғастыруға, ата-ана құқығын жүзеге асыруға, балалардың тұрғылықты жерін белгілеуге, ата-

аналардың балаларды асырауға үлес қосуына қатысты келіспеушіліктер, сондай-ақ отбасылық 

қатынастарда туындайтын кез келген басқа келіспеушіліктер шешілуі мүмкін екендігі айтылған. 

Алайда, осы процедураны қолдану тәртібін регламенттейтін арнайы заңдар қабылданғанына 

қарамастан, екі елде де отбасылық медитация институты әлі де кең қолданылмай келеді. 

Бұл фактіні түсіндіретін негізгі себептерге көбінесе халықтың отбасылық медиацияның 

мүмкіндіктері мен артықшылықтары, медиация туралы қолданыстағы заңнамадағы олқылықтар, 

дауларды сот арқылы шешудің басым формасын қарастыратын азаматтардың өмірлік стереотиптері 

және медиаторлық қызметтердің қымбаттығы туралы аз хабардар болуы жатады. Ресей мен 

Қазақстанда отбасылық медиацияны дамытудың перспективалық бағыттарын анықтау және оны 

кеңірек қолдану ажырасу жағдайларының санын едәуір азайтуға, кәмелеттік жасқа толмаған 

балалардың құқықтары мен заңды мүдделерін қорғауға және сот жүгін азайтуға мүмкіндік береді. 

Мақаланың мақсаты – Ресей мен Қазақстандағы отбасылық медиацияны құқықтық реттеудің 

ерекшеліктерін зерттеу және талдау, сондай-ақ осы институтты дамытудың перспективалық 

бағыттарын анықтау. 

Отбасылық медиацияны реттейтін заңнаманы жетілдіру қажеттілігі туралы қорытынды 

жасалады. Шет елдердегі осы мәселені шешу тәжірибесі міндетті медиацияның ресейлік моделін 

тиімді етуге және оны жүзеге асыру барысында қателіктер жібермеуге көмектеседі. Ресей мен 

Қазақстанда отбасылық медиация процедурасын белсенді енгізу үшін қолданыстағы заңнамаға 

отбасылық-құқықтық дауды бейбіт жолмен шешу үшін медиатормен байланысудың міндетті сотқа 

дейінгі процедурасын белгілеу тұрғысынан өзгерістер енгізу қажет. Мемлекеттердің мәдени және 

ұлттық ерекшеліктерін ескере отырып, оларды медиация қызметін ұйымдастыру, отбасылық істер 

бойынша мемлекеттік татуласу қызметтерін құру процесіне қосу қажет, бұл ретте олардың жұмысына 

заңгерлерді ғана емес, сонымен қатар медиация технологияларын білетін психологтар мен 

мұғалімдерді де қосқан жөн.  

Түйін сөздер: медитация, медиация рәсімі, отбасылық медитация, медиатор, отбасылық-

құқықтық дау. 
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ПЕРСПЕКТИВЫ РАЗВИТИЯ СЕМЕЙНОЙ МЕДИАЦИИ 

В РОССИИ И РЕСПУБЛИКЕ КАЗАХСТАН 

Аннотация: актуальность темы обусловлена тем, что применение процедуры медиации при 

разрешении семейных споров в настоящее время является более эффективной формой разрешения 

конфликтов в мировой практике. В законодательстве и России, и Казахстана указывается, что 

посредством медиации могут разрешаться разногласия между супругами относительно продолжения 

брака, осуществления родительских прав, установления места жительства детей, вклада родителей в 

содержание детей, а также любые другие разногласия, возникающие в семейных отношениях. Однако, 

несмотря на то, что приняты специальные законы, регламентирующие порядок применения данной 

процедуры, ни в одной из двух стран институт семейной медиации до сих пор широко не применяется. 

mailto:usmanowa_ef@rambler.ru
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К основным причинам, объясняющим данный факт, чаще всего относят низкую 

информированность населения о возможностях и преимуществах семейной медиации, пробелы в 

действующем законодательстве о медиации, жизненные стереотипы граждан, считающих 

преимущественной формой судебное разрешение споров, высокую стоимость услуг медиатора. 

Определение перспективных направлений развития семейной медиации в России и Казахстане и ее 

более широкое применение позволит значительно снизить количество случаев расторжения брака, 

защитить права и законные интересы несовершеннолетних детей и уменьшить судебную нагрузку. 

Цель статьи заключается в изучении и анализе особенностей правового регулирования 

семейной медиации в России и Казахстане, а также определении перспективных направлений развития 

данного института.  

Сделаны выводы о необходимости совершенствования законодательства, регулирующего 

вопросы семейной медиации.  Опыт решения этой проблемы в зарубежных странах может помочь 

сделать российскую модель обязательной медиации более результативной и избежать ошибок в 

процессе ее проведения. В целях активного внедрения процедуры семейной медиации в России и 

Казахстане необходимо внести изменения в действующее законодательство в части установления 

обязательного досудебного порядка обращения к медиатору для мирного разрешения семейно-

правового спора. С учетом культурных и национальных особенностей государств необходима их 

включенность в процесс организации медиационных служб, создание государственных служб 

примирения по семейным делам, при этом желательно включение в их работу не только юристов, но и 

психологов, педагогов, владеющих медиативными технологиями.   

Ключевые слова: медиация, процедура медиации, семейная медиация, медиатор, семейно-

правовой спор.  
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