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for indexing in the Emerging Sources Citation Index, a new edition of Web of Science. Content
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The quality and depth of content Web of Science offers to researchers, authors, publishers, and
institutions sets it apart from other research databases. The inclusion of Bulletin of NAS RK in the
Emerging Sources Citation Index demonstrates our dedication to providing the most relevant and
influential multidiscipline content to our community.

KasakcmaH Pecriybniukacbl ¥immbik fblribiM akademusicbl «KP YFA Xabapuwbicbl» fbiribiMU
XypHanbiHbiH Web of Science-miH xaHanaHfaH HyckKacbl Emerging Sources Citation Index-me
UHOekcmeriyee KabblnOaHFaHbIH xabapnaldbl. byn uHdekcmeny 6apeicbiHOa Clarivate Analytics
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HNCMATI'VJIOB Opazak HcmaryioBu4, TOKTOp HCTOPHYECKHX Hayk, mpocdeccop, akagemuk HAH PK
(Hyp-Cynran, Kazaxcran) H =6

ABXAHOB Xankenan MaxmyToBH4, JOKTOpP UCTOPUYECKUX HayK, npodeccop, akagemuk HAH PK (Anmarsl,
Kazaxcran) H=4

BUKAHOB Axan XycamHOBHUY, JOKTOp MOJUTHUECKUX Hayk, uieH-koppecnongent HAH PK, nupektop
Wucturyra dpunocoduu, monuronorun u penuran (Ammarsr, Kazaxcran) H=1

TAUMATAMBETOB JKaken Ko:kaxmeToBud, T0KTOp HCTOPHYECKHX Hayk, npodeccop, akamemuk HAH PK
(Anmarsl, Kazaxcran) H=4

CYJIEMMEHOB Maiinan KynTyapoBud, T0KTOp IOpHIMUECKHX HayK, Ipodeccop, akanemuk HAH PK (Anmars,
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PK (Anmarel, Kazaxcran) H =1
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PRINCIPLES OF JUDICIAL AUTHORITY: HISTORY OF ESTABLISHMENT

Abstract: the article analyzes using the historical, normative and systemic methods, as well as analysis
and synthesis, the provisions of the Constitution of the Kyrgyz Republic and the institution of principles of the
judiciary, including the content of the philosophical, theoretical and legal research of this formation in the
works of philosophers and legal scholars.

According to the authors, the lack of the unified approach to understanding the content of the principles
of administering justice entails the emergence of the practical problems in the organization and activities of
courts.

The presented article examines the historical, legal and theoretical aspects of the development of the
principles of justice. The formation of these basic provisions is revealed through the evolution of the
philosophical concepts of Plato, Aristotle, G. Grotius, T. Hobbes, J. Locke, J.-J. Rousseau, I. Kant and G.J.
Berman. The principles of the judiciary in the context of their existence as a basic category of law have been
studied by many authors. The process of formation and becoming of general principles of law is analyzed,
during which some basic provisions of law, influencing judicial procedures, arose up to the present time.

From the point of view of the authors came to the conclusion for the most part they are only theoretical
studies do not have real access to the practical problems of law enforcement and lawmaking. This tendency is
natural, since at that time the science of jurisprudence was faced with an ideological task - to really substantiate
the expediency of functioning legislation and thus confirm the "wisdom and foresight of the state leadership".

Key words: state, judicial power, principle, method, science, justice, legal proceedings.

Introduction. The lack of unified approach to among other things, with the problems of

understanding the content of the principles of
administering justice entails emergence of practical
problems in the organization and operation of
courts. It is natural with change in socio-political
system, the global transformation of the economic
foundations of government, adoption of the
fundamentally new Constitution, laws, by-laws, the
entire arsenal of theoretical knowledge regulating
the corresponding relations in society is
existentially updated (Hetman, 2013, p. 17). The
imbalance in the mechanism for empowering judges
and their further exercise of judicial authority,
uncertainty of scope and limits of powers, the
absence of clearly formulated functions of courts in
the Constitution of the Kyrgyz Republic, violation
of the independence and self-dependence of the
judiciary in matters of self-regulation, obligation
and enforcement of its decisions, use of state power
mechanisms, including judicial, contrary to its
purpose and meaning - this is only a small
nomenclature of problems, which is associated,

———158

consolidating and implementing the principles of
justice.

Materials and methods. Justice is a
function of law enforcement is directly related
to implementation of the most significant rights
and legitimate interests of person and citizen,
state and non-state organizations, officials.

At the turn of the century in the Kyrgyz
Republic, as well as abroad, there are processes of
comprehension of the traversed historical path,
further prospects for development of democracy,
civil society, and legal statehood. There is a certain
reassessment of values in system of democratic
institutions. The problems of the judiciary, justice,
legality, equity and law and order are increasingly
being brought to fore. Looking at the judiciary as an
integral component of modern democracy makes
the task of studying the patterns and the forms of its
implementation even more urgent.

The study of the problems of the judiciary
under the rule of law is a complex and interesting
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topic, since it combines two global, interrelated and
interdependent problems of domestic
transformations - the rule of law and the judiciary.

The article analyzes using the historical,
normative and systemic methods, as well as
analysis and synthesis, the provisions of the
Constitution of the Kyrgyz Republic and the
institution of principles of the judiciary, including
the content of the philosophical, theoretical and
legal research of this formation in the works of
philosophers and legal scholars.

Discussion. For legal system, it is important
both the content of subject of legal regulation and
what lies at the basis of law regulation of these legal
relations (Murzabekova, 2018, p. 174). The need to
determine the main directions for further
development of judicial system based on
generalization  of  accumulated  experience
determines historical research legal knowledge
about the judiciary by studying its individual
elements. In this regard, study of the principles of
the judiciary as an integral institution seems
relevant.

Theoretical provisions on independence of the
judiciary without defining conceptual directions of
the legal regulation of these principles will remain
declarative. The imbalance in mechanism of
exercising judicial power is largely predetermined
by lack of unified conceptual approach to
understanding the content of the principles of
justice. Further development of scientific thought
dictates the need for historical analysis of the
emergence, the development, the transformation of
the general legal principles into the principles of the
judiciary, the absence of which entails emergence of
practical problems of organization and activities of
courts.

At present, subject of the principles of justice
in Kyrgyz legal science is not clearly defined, as a
rule, it is presented in form of provisions
concerning’ composition the definitions of
principles and their systems, characterizing various
points of principles’ interaction that establish
peculiarity of implementation of provisions are
included in the content of the system of principles,
on different stages of production (Toktombaeva,
Azhybaeva, 2016, p. 1).

Undoubtedly, emergence of the principles of
law is inextricably linked with composition of moral
attitudes, repeated and reinforced in the mind of law
enforcement officer. Researchers note even in the
creations of the Greeks, human nature is ideally
embodied and clearly demonstrated in all the
richness of its individual manifestations, therefore,
studying them, person gets the idea of human in
general, "living™ with the Greek spirit, he becomes
more humane.
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The overwhelming majority of philosophical
studies in Ancient Greece, to one degree or another,
dealt with problematic issues of relationship
between human and state. Ancient thinkers tried to
cognize reality in full, explaining the necessity of
the existence of laws of society and nature; at this
stage in development of philosophical thought, the
laws of society and nature did not particularly differ.

Creating the logical and epistemological
doctrine of ideas, Plato noted justice is prerequisite
for existence of individual, society and state. This
thinker believed only ideal State corresponds to
person's needs (Khmara, 2014, p. 2) and came to the
conclusion ideal state and correct laws are possible
only in cases of deepest embodiment of ideas in
social, political and legal life. Plato proclaimed the
rule of law in public life and noted he sees imminent
death of state, where laws do not have power, being
under someone else's power. In a state where laws
are sovereigns over rulers, and latter are his slaves,
Plato saw salvation of state and all the benefits that
gods can bestow on states (Nersesyants, 1997, p.
411).

Avistotle understood of the meaning of justice
as a virtue strictly human by interpretative analyzes
(Moraes, 2015, p. 245). This scientist dismembered
the right to the natural and the volitional, and noted
latter expresses ideas and requirements for political
justice in relations between people. The thinker
believed there is a need for conformity of natural
law to conditional law, the significance of using
requirements and principles of political justice in
procedure for adopting laws, as well as in process of
determining the rules of conditional law
(Nersesyants, 1997, p. 412).

In ancient Rome, issues related to law were
considered paramount. With the gradual penetration
into Roman philosophy of Greek ideas about
objective law, the norms of Quirite law were
questioned. Gradually, the outdated law looked
more unfair, and the new "ius gentium" - just. Thus,
in practice, the conviction has developed criteria of
naturalness, and therefore fairness of law, are the
durability and prevalence of any norm.

However, rule-making was largely inductive.
The specific rule was formed, and if applicable, it
was applied in other similar cases. Such universal
norms took, according to Harold J. Berman, the
form of refined epigrammatic statements of
fundamental legal principles (Berman, 1994, p.
140).

Western European lawyers, continuing the
traditions of the philosophy of Ancient Greece, tried
to synthesize the norm at a more significant level,
and combine the principles themselves into a single
system. They decided to use the Roman "regulae™ as
universal, just and independent principles. The
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presented innovation greatly expanded knowledge
about the principles of justice, since it was from this
moment that the principles themselves were
considered as prescriptions that have normative
content.

Harold J. Berman notes that the originality of
the contribution of twelfth century lawyers to
scientific thought lies in their construction of
general principles, which is consistent with the
evidence. Western scholars have developed not only
empirical methods and ways to test the validity of
general principles, but also ways to use them
(Berman, 1994, p. 140).

The questions concerning law, especially in the
sphere of principles, have been the focus of
attention of many philosophers and thinkers of
modern times. G. Grotius wrote he substantiated the
task of lawyers to conform the existing law with the
ideals of justice, relying on the teachings of
Aristotle (Burakov, Pugachev, 2007, p. 631).

T. Hobbes, in turn, believed the basis of
statehood is a social contract, not violence. He
recognized limitation of personal freedom as
permissible only in those cases when the guarantee
of life together is necessary (lbragimov, 2017, p.
76). J. Locke believed private property is the basis
of person's freedom and independence, inviolability
of his social relations (Kovalev, 2015, p. 103).

In the integration of law and philosophy the
special role should be considered by the outstanding
French philosopher Jean-Jacques Rousseau. He
defined justice as an inalienable property of reason
and came to the conclusion that the law of justice is
inactive, because it has no sanctions. The command
of one person, whoever he may be, in his own name,
is not the essence of the law (Russo, 1969, p. 177).
This conclusion justified the need for collective
rule-making, democratization of the social and state
system.

The German philosophers also made the
important contribution to the doctrine of law and
principles. 1. Kant noted natural law is based on a
priori principles, and positive legislation is
determined by will of legislator. That is, external

actions, the free manifestation of arbitrariness must
be combined with freedom of everyone in
accordance with universal law (Kant, 1968, p. 140).
This philosopher asked the following question:
"Will there be or not the Law necessary for all
rational beings, by which all actions are judged on
such principles that these people are recognized as
Universal Laws?" and argued, if this Law exists, it
will be used in completely a priori form to the
concept of desire for a rational being (Miranda,
2014, p. 2). Thus, . Kant essentially proclaimed the
constitutional principle of equality of people in legal
society.

Results. Further development of scientific
thought dictates the need for a historical analysis of
the emergence, development, transformation of
general legal principles into basic provisions of
justice. The principle of law is an important element
of the rule of law, it can even be said to be the 'heart’
of the rule of law (Hasan, Kristinawati, Kuswanto,
2020, p. 43). The lack of principles of justice entails
the emergence of practical problems in organization
and operation of courts. In addition to the
philosophical substantiation of the doctrine, many
jurists deeply comprehended issues directly related
to the constitutional principles of justice.

Conclusion. Without diminishing the value of
the above works, at the same time, we note for the
most part they are only theoretical studies do not
have real access to practical problems of law
enforcement and lawmaking. This tendency is
natural, since at that time science of jurisprudence
was faced with the ideological task - to really
substantiate expediency of functioning legislation
and thus confirm "wisdom and foresight of state
leadership"”. Summing up the study of the historical
and legal aspects of the formation and becoming of
the principles of the judiciary, it should be said as a
result of analysis, principles have been identified
have impact on justice since ancient times, and exist
relatively recently (in the historical period of time),
which have received normative consolidation in
acts of various legal strength.
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ABTOpIapABIH MIKipiHIITE, COT TOPEIITIH JKY3€eTe acklpy MPUHITANITEPIHIH Ma3MYHBIH TYCiHYyIe OipbIHFaii
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TYBIH/IaybIHA OKEIIE/I.
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Tporieci TajngaHaabl, OHBIH OapBICHIHIA COT PICIMIEpPIHE dcep eTEeTiH KeHOip KYKBIKTBHIK MPUHIUNTED Maima
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HEKOTOPBIE BOITPOCbBI HCTOPUYECKOI'O BOSHUKHOBEHMUSI
IMPUHIUIIOB CYJAEBHOMU BJIACTH

AHHOTaUMSA: B CTaTb€ HCCIENOBAHBI C MPUMEHEHHEM HMCTOPHYECKOr0, HOPMAaTUBHOTO M CHCTEMHOTO
METOJIOB, a TaK)Ke aHalM3a W cuHTe3a, nojoxenus Koncrutymust Keipreisckodr PecryOnwku M MHCTHUTYT
MIPUHIMIIOB CyJeOHOI BiacTh, BKIIOYas cojepkaHue (MIOCO()CKUX W TEOPETHKO-TIPABOBBIX HCCIIEIOBAHUMA
JAHHOTO MHCTUTYTA B TpyJax Grioco(oB U yUSHBIX-IOPUCTOB.

[Io MHeEHHUI0O aBTOPOB OTCYTCTBHUE €IMHOTO IMOAXOJa B TOHMMAHHMM COJCPXKAHUA TNPUHLHUIIOB
OCYIIECTBJICHUS NPAaBOCYIUS BIIEYeT BO3SHUKHOBEHHE TMPAKTUYECKUX MPOOJIEM B OPTaHU3AlUU U ACSTeILHOCTH
CyJIOB.

B npezacraBnenHoi cTaTbe pacCCMOTPEHBI HCTOPUUYECKUE, TPABOBBIC M TEOPETUUECKUE ACTIEKTHI Pa3BUTHUS
MIPUHIUTIOB TpaBocyausi. CTaHOBJIEHNE IaHHBIX MPHHIMIIOB PAaCKPBIBACTCS Yepe3 ABOIIONUI0 (DHUI0COPCKUX
konmnenui [Tnatona, Apucrorens, ['porus I'., 'o66ca T., Jlokka J{x., Pycco XK.2K., Kanra U. u bepmana I'.J]x.
[punnunel cyneOHON BIIACTH B KOHTEKCTE MX CYIIECTBOBAHUS Kak 0a30BOM KaTeropuu IpaBa H3y4alich
MHOTUMH aBTOpaMU. AHAJIM3UPYETCs MPOLECC CTAHOBICHHUS M (DOPMUPOBaHUS OOIIUX MPUHIUIIOB TpaBa, BO
BpeMs KOTOPOT'O BO3HHUKIIM HEKOTOPBIC MIPUHITUIIEI ITPaBa, BIUIIONTNE HA CyIeOHBIC IPOIICAYPHI, IO HACTOSIIIECTO
BpPEMECHU.

B myOnmukanuu oTMedaercs, 4TO B CBOEM OOJIBIIMHCTBE HMCCJICIOBAHHBIC MCTOYHUKH IPEICTABISIFOT
cO00if JHITb TEOPEeTUYECKHEe MCCIIEAOBAaHMUS, HE MMEIOIIUE PEATbHOTO JIOCTYNa K MPaKTUYECKUM IpodiieMam
paBO IMPUMCHCHUA U IIPABOTBOPUCCTBA. Taxkas TCHACHIUA 3aKOHOMCpPHA, TaK KaK B TO BpEMs IEPECI HaYKOfI
IOPUCTIPYICHIIMK  CTOsla  WJEOJIOTMYecKas  3ajadya —  peaJibHO  O0OCHOBaTh  IEJIECOOOPa3HOCTH
(hYHKIIMOHUPYIOIIETO 3aKOHOJATEIhCTBA M TAKHUM OOPa30M IOATBEPAUTh «MYIPOCTh W JalbHOBUIHOCTH
TOCYZIapCTBEHHOTO PYKOBOJICTBAY.

KamoueBble cJioBa: TrocylapcTBO, CyJeOHas BIIACTh, NPHUHIMI, METOJ, HayKa, MPaBOCY/IuUE,
CyIOIPOU3BOJICTBO.
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