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CONDITIONS FOR THE OCCURRENCE OF OBLIGATIONS TO COMPENSATE
FOR DAMAGE CAUSED BY LAWFUL ACTIONS OF STATE BODIES, AS WELL AS
THEIR OFFICIALS

Abstract: Changes in civil legislation have created a separate type of tort obligations, in which the state
compensates for damage caused to the person or property of a citizen or the property of a legal entity by
lawful actions of public authorities. Along with the tort obligations that are well covered in the scientific
literature, these issues concerning the lawful actions of the State that cause harm to citizens or legal entities
are ignored. In the article, the author conducts a comparative legal analysis of the conditions for the emergence
of obligations to compensate for damage caused by lawful actions of the state.

The research is based on general scientific methods of cognition, as well as special legal ones (comparative
legal, technical legal, formal legal). On the basis of the conducted research, the author draws conclusions
about the legal nature of the obligations under study, and also makes an attempt to identify the existing
problems of the emergence of obligations to compensate for damage caused by lawful actions of state bodies.
The main problem of the study of obligations to compensate for harm is to determine the conditions of their
occurrence, the characteristics of lawful harm caused by state bodies, leading to the emergence of obligations

to compensate for harm.

Obligations to compensate for rightfully caused harm are conditioned by the protection of subjective
rights. These obligations exist for the purpose of compensation for the restoration of the right violated by the
lawful actions of State bodies in the event that public interests prevail over personal ones.

Examining tort obligations, as the most widely covered in the scientific literature, it was concluded that
they are very similar to obligations for compensation for rightfully caused harm, and pursue the same goal:

restoring the position of the injured person.

Key words: harm caused by lawful actions of public authorities, obligations for compensation of harm,

tort obligations.

Introduction. In accordance with article 53 of
the Constitution of the Russian Federation, every
citizen has the right to compensation for damage
caused by illegal actions or inaction of state bodies
[1]. Also in the article 16.1 of the Civil code provides
for the development of new independent areas of tort
liabilities: the possibility of damages to the person or
property of the citizen or property of a legal person
that inflicted by lawful actions of public authorities or
their officials. In this case, the damage is compensated
only in those cases that are provided for by law [2].

The main problem of the study of obligations to
compensate for harm is to determine the conditions
of their occurrence, the characteristics of lawful harm
caused by state bodies, leading to the emergence of
obligations to compensate for harm.

Currently, in the process of compensation for
losses and harm caused by State bodies and their
officials, the courts apply procedural legislation
that is not subject to application, because they do
not impose mandatory conditions for tort liability.
However, it should be noted that in modern conditions

there are legal institutions that allow you to establish
mandatory conditions for tort liability, without
creating judicial precedents and prerequisites for
abuse of law.

Obligations that arise as a result of harm lawfully
caused by state bodies are regulated by Article
16.1 of the Civil Code of the Russian Federation
"Compensation for damage caused by lawful actions
of state bodies, local self-government bodies, as well
as officials of these bodies" [2]. This article states
that damage caused to the person or property of a
citizen, or to the property of a legal entity by lawful
actions of state bodies, is subject to compensation "in
cases and in accordance with the procedure provided
for by law".

Obligations to compensate for rightfully caused
harm are conditioned by the protection of subjective
rights. These obligations exist for the purpose of
compensation for the restoration of the right violated
by lawful actions of state bodies in the event that
public interests prevail over personal ones [11].

Studying the institute of tort obligations, we
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classified the grounds as follows. The grounds for
tort obligations to compensate for harm include
an objective basis (necessary protection of social
relations from encroachments), a legal basis (law),
and an actual basis (offense).

This approach is also applicable to the study of
obligations that are the object of study in this article.

Thus, it should be noted that the existence of
a legal basis is the most important condition for
the emergence of an obligation to compensate for
damage.

Analysis of publications. As mentioned above,
this issue has not been sufficiently studied, so it
is necessary to draw conclusions based on the
comparative analysis. Examining tort obligations, as
the most widely covered in the scientific literature,
it can be concluded that they are very similar to
obligations to compensate for lawfully caused harm,
and pursue the same goal: to restore the position of
the injured person [6,7]. However, these institutions
differ in the grounds for the occurrence of obligations.

For employees of the internal affairs bodies, the
basis of liability for the damage caused is an offense
committed by them in the performance of their
official duties, which is expressed in causing harm
to the person and (or) property of the victim. Thus,
it can be said that the basis for the emergence of
obligations to compensate for damage caused by the
lawful actions of state bodies is the lawful infliction
of harm.

Here it is necessary to answer the question,
what is considered legitimate harm? As you know, a
legitimate act is one that does not violate the norms of
objective law, and also does not violate the norm of
subjective law. Therefore, lawful harm is a behavior
that violates someone's subjective rights, but does
not violate the objective rights [5].

Thus, the fact that lawful infliction of harm does
not always create conditions for the emergence of
obligations for its compensation becomes significant.
Here, the law first determines the legality of
causing harm, and then establishes the need for its
compensation.

For example, the Federal Law" On Countering
Terrorism " of March 6, 2006 No. 35-FZ (ed. of
18.03.2020) [3] states that actions that cause harm to
health or property (Article 22) during the suppression
of a terrorist act are lawful.

To be a legal fact, the offense must meet certain
conditions. For this purpose, such a concept as "the
composition of the offense"is used. Elements of
the offense: the basis of the committed actions, the
object of protection, the purpose of causing harm, the
method of action, the limits of actions in time, the
conditions of legality of causing harm.

This scientific approach is most applicable to
criminal law, because in the case of all the listed
elements of the offense, the behavior is recognized
as socially useful, despite the harm caused, and the
person is released from criminal liability.

However, civil law is mainly concerned with the
property sphere of the victim, so the composition
of the offense cannot answer the main question: is
it necessary to compensate for the rightfully caused
harm in each specific case. Losses that are caused as a
result of illegal actions or inaction of state bodies are
compensated from the state treasury (Article 16 of the
Civil Code of the Russian Federation). But in the event
that the damage is caused by lawful actions of state
bodies, only the damage is subject to compensation.
Thus, Article 16.1 of the Civil Code of the Russian
Federation refers to compensation for damage, that
is, compensation for actual losses incurred, which
does not belong to the field of civil liability, since
there are legitimate actions of state bodies that have
authority. Therefore, it can be assumed that it will be
necessary to prove the existence of damage, since
this is the main and first of the conditions necessary
for the occurrence of obligations for compensation.

Any action can be attributed either to legitimate
or illegal, so it is necessary to clearly separate these
concepts [8]. Thus, the second condition is the
legality of causing harm. The mandatory conditions
also include a causal relationship between lawful
actions and the harm caused (the third condition).

The results of the research. Article 16.1 of
the Civil code provides for the development of new
independent areas of tort liabilities: the possibility
of damages to the person or property of the citizen
or property of a legal person that inflicted by lawful
actions of public authorities or their officials. In this
case, the damage is compensated only in those cases
that are provided for by law.

The main problem of the study of obligations to
compensate for harm is to determine the conditions
of their occurrence, the characteristics of lawful harm
caused by state bodies, leading to the emergence of
obligations to compensate for harm.

Obligations to compensate for rightfully caused
harm are conditioned by the protection of subjective
rights. These obligations exist for the purpose of
compensation for the restoration of the right violated
by the lawful actions of State bodies in the event that
public interests prevail over personal ones.

In paragraph 1 of article 1064 of the civil code
stipulates that "the harm caused to the person or
property, ... shall be reimbursed", and in paragraph
3 of article 1064 of the civil code States that "the
harm caused by lawful actions shall be compensated
in cases prescribed by law". Therefore, the law must
specify compensation for harm - this is a necessary
condition for the emergence of obligations to
compensate for harm caused by lawful actions.[11].

Therefore, despite the emergence of new norms
regarding the protection of citizens from illegal
or lawful actions of state bodies, we believe that it
is necessary to adopt a special law regulating the
relationship between the state and citizens in the
public legal sphere [9]. This is because the above-
mentioned grounds for emergence of obligations on
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compensation of harm shall not entail obligations: the
lawful infliction of harm is a release of liability, and
law alone do not establish liabilities until harmed.
Here we see that in the composition of the offense,
which entails the obligation to compensate for harm,
instead of illegal actions, there are lawful actions, as
well as the law on compensation for harm caused by
these actions.

Thus, with the help of the new law, it would
be possible to take into account the specifics of the
legal situation of the state and civil servants when
interacting with individuals. For example, the
legal composition of the factual basis must include
conditions of extreme necessity that determine the
possibility and legality of causing harm. Also, in our
opinion, it would be necessary to prescribe the need
for compensation by the state to the victim of harm in
accordance with Article 1076 of the Civil Code of the
Russian Federation [4]. Also, the legal composition
can include the circumstances of an emergency
situation, which regulate the formation of an act on
the requisition of civil property for state needs.

So, according to Article 8 of the Civil Code of
the Russian Federation, the fact of causing harm
is the basis for the emergence of obligations for
its compensation. The basis for the occurrence of
obligations to compensate for damage caused by
lawful actions of state bodies, local self-government
bodies, as well as their officials is the legal composition
of the fact of lawful damage and the law regulating
the need for compensation for such damage.

Lawful infliction of harm is characterized by
the following signs. The legality of causing harm by
officials of State bodies, local self-government bodies,
as well as persons to whom the State has delegated
authority, in each specific case should be enshrined in
the law. Otherwise, in accordance with the principle
of the General tort is the infliction of unlawful harm.
Actions of officials or a normative act, the adoption
of which caused harm, are lawful, do not violate the
norms of objective law. In case of exceeding the
official powers granted to the official by the law in
certain circumstances, causing harm is illegal. They
are of an extraordinary nature, committed in extreme
cases for the purpose of self-defense or protection of
third parties (society, state, citizens, organizations),
therefore they are socially useful, socially necessary.
The legality of causing harm is realized in the actions
of officials, so the infliction is intentional. Causing
harm by inaction is impossible. Lawful infliction of
harm is always the exercise of a subjective right or
the performance of a duty. In most cases, the lawful
infliction of harm by officials of State bodies is the
performance of duties. Harm is caused to the person
or property of organizations by State bodies, local
self-government bodies, officials of these bodies or
persons to whom authority has been delegated.

There are quite a lot of cases of harm caused
by lawful actions in practice, it is possible with the
necessary defense, for example, or in conditions

of extreme necessity. Also, harm can be caused
by lawful actions in the performance of the duties
assigned to the person, such as, for example, when
extinguishing a fire, when detaining a person who
has committed a crime, etc. All the examples given
of lawfully caused harm are provided for by law.
The law establishes clear boundaries within which
the harm is considered to be legitimate. Not always
causing harm by lawful actions entails obligations
for their compensation. Compensation for such harm
is the exception rather than the rule. In our opinion,
the most complex and, at the same time, the least
researched is the issue of compensation for damage
caused by the lawful actions of state bodies and their
officials. Most authors are of the opinion that the
harm caused by the State in the person of its organs is
not subject to compensation. [11].

As for the concept of "conditions for the
occurrence of obligations to compensate for harm",
it can be concluded that conditions are signs of the
fact of causing harm, which allow us to call the harm
lawful, and entails the obligation to compensate it.
Such conditions should include the following set of
them: the presence of harm, the causal relationship
between harm and the lawful actions of the harmer,
the legality of the actions of the harmer, excluding
tort liability for him, the presence of a legal norm that
establishes compensation for harm [10].

In the case of lawful infliction of harm, the causer
of harm and the person who is obliged to compensate
for it do not always coincide in one person. Often,
responsibility is imposed on the person in whose
interests the harmer acted. This is the case, for
example, in the case of compensation for damage
caused in a state of extreme necessity (Article 1067).
Liability for damage caused by State bodies and
their officials is imposed on the State, i.e. state and
municipal bodies, citizens and organizations can act
on the side of the debtor in the obligations under
consideration.

The object of obligations as a result of lawfully
caused harm is compensation, which the debtor
is obliged to provide to the creditor. In practice,
this compensation occurs, as a rule, in the form
of compensation for losses. As V. S. Shevchenko
rightly notes, one or another form of compensation
for harm can be defined by a special regulatory
legal act regulating a specific type of obligations for
compensation for harm caused by lawful actions.

Conclusion. Thus, obligations to compensate
for harm lawfully caused by State bodies can be
considered aseparate type of obligation, along with tort
obligations. These obligations are not an exception to
the rules on tort liability due to the fact that they differ
in their legal nature, the grounds for their occurrence
and the functions performed. The Civil Code states
that the fact of causing harm is the basis for the
emergence of obligations for its compensation. The
basis for the occurrence of obligations to compensate
for damage caused by lawful actions of state bodies,
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local self-government bodies, as well as their officials
is the legal composition of the fact of lawful damage
and the law regulating the need for compensation
for such damage. Also, the obligations considered
in the article are characterized by the uniqueness of
cases; a special circle of persons endowed by the
state with power functions; as well as the volume
and order of compensation for the damage caused.
The Civil Code of the Russian Federation provides
for the development of a new independent direction
of tort obligations: the possibility of compensation
for damage to the person or property of a citizen or

lawful actions of public authorities or their officials.
In this case, the damage is compensated only in those
cases that are provided for by law. It is necessary
to summarize the conclusions on the occurrence
of the obligation to compensate for the rightfully
caused harm. So, the basis of such obligations is the
fact valid harm under the following conditions: the
legality of actions of the tortfeasor, the existence of
a causal connection between the lawful act and the
come harm, and also if there is a special provision in
the law on the duty to compensate the damage caused
according to legitimate action.

the property of a legal entity that is caused by the

SIxpsieB Maromen SIxpsieBU4
Peceii ®enepanusice! [Ipe3uneHTiHIH )KaHBIHIAFBI XAJIBIK MIAPYaITbLUTBIFBI
JkoHe MeMITeKeTTiK KbI3MeT akajemMusickl Mackey, Pecei
E-mail: yahyaev89@inbox.ru

MEMJIEKETTIK OPTAHJIAPIIBIH, COHIAM-AK OJIAPIBIH, JIAYA3BIMIbl
AJAMJAPBIHBIH 3AH/bI IC-OPEKETTEPIHEH KEJITIPIVITEH 3USAH/IbI OTEY
KOHIHAEI'I MIHAETTEMEJIEPAIH TYBIHJIAY INAPTTAPBI

AHHOTamuUs: A3aMaTTBIK 3aHHAMAJarbl e©3repicTep asamnTtay MiHACTTEMENepiHiH KeKke TYpiH
KaJIbIITACTBIP/IbI, OHJIA MEMJICKET a3aMaTThIH JKeKe OachlHa, MYJKIHE 3aHJbl TYJIFAHBIH MYJKiHE HeMece
MEMIIEKETTIK OpraHIap/IbIH 3aH bl IPEKETTEPl apKbUIbI KEATIPUITeH 3anaipl oTeiai. FeuibiMu oebuertepie
KETKUTIKTI TYypJe KOpCeTiIreH asanTtay MiHJeTTeMelepiMeH KaTap, MEMIJICKETTiH a3aMaTTapra Hemece
3aHJbl TYJIFajapra 3usSH KEJITIPETIH 3aHJbl OPEKETTEPIHE KAaThICTBI OYJI Mocesenep Has3apiaH ThIC
Kamaael. Makanaga MEMIICKETTIH 3aHIbl dpPEKeTTepl caijapblHAH KENTIPUITeH 3USHIbBI ©Tey KOHIHJIEri
MIHJIETTEMENEP/iH TYbIHAAY [MAPTTAPBIHBIH CaJbICTBIPMAbl KYKBIKTHIK Tajllaybl KENITipUIreH. 3epTrey
JKalmbl FHUIBIMA TaHBIM OJICTEPiHE, COHAAW-aK apHaiibl KYKBIKTBIK (CAIBICTHIPMANIBI KYKBIKTBIK,
TEXHHUKAJIBIK-KYKBIKTHIK, (OPMalbIbI-KYKBIKTBIK) OHICTepPre Heri3/eireH. 3epTTey Heri3iHae 3epTTeleTiH
MIHIETTeMENEP/IiH KYKBIKTBIK TAOUFATHI TYPaJibl TYXKbIPBIM/IAP JKACAIJIbI )KOHE MEMJIICKETTIK OpraHap/IbiH
3aHJbl OPEKETTepl cangapblHAH KENTIPUITEH 3USHABI ©Tey OOMBIHINA MIHACTTEMENCP/IH TYbIHIAYbIHBIH
Ka3ipri npobiiemanapbia AHBIKTAyFa OPEKCTTEP HKACAIIbL.

3UsiHIIBI ©TeYy JKOHIHJIETi MlH,Z[eTTeMeJ'Iep,Z[l 36pTTeyI[1H HETI3ri  mpoOieMachl  ONap/bIH TybIHAAY
[IAPTTApPbIH, 3USHMBI OTCY >KOHIHJEr MlH,Z[eTTeMeJ'Iep,Z[lH naiia OONMybIHA OKEN COFAThIH MEMIICKETTIK
OpraHjapiblH 3aHJAbl TYpAC 3WUSH KENTIPy CHIIaTTaMallapblH aHBIKTay OOJBIN TaObUIaAbl. 3aHJBI TYPHC
KeJITIpUIreH B3WSIHIBI ©Tey >KOHIHAETi MIHIAETTep CyOBEKTHUBTI KYKBIKTApAbl KOPFAyMEH HETi3/IeNreH.
By minzgeTTemenep MEMIICKETTIK MyJenep JKeke MyJjenepacH OachiM OOJFaH Karaaiaa MEMIICKETTIK
OpraHiap/blH 3aHAbl OPEKETTEPIMEH OY3bLIFAH KYKBIKTAPbl KAJIMbIHA KENATIPY VIINIH 6TeMakbl TOIeY
MakcarblHa 0ap. Asantay MiHISTTEMENepiH KapacThipa OTHIPHII, OJIap 3aHJbl TYPIAE KEATIPUITeH 3USH/IbI
eTey MiHJETTEMEIIEpiHEe OTe YKCac KOHE COJ MAKCATThl KO3Jeii: koOipIeHYIIiHIH *KaFJaiblH KaJbIHA
KeJTipy

Tyiiin ce3mep: MeMIICKETTIK OpraHAap/IbIH 3aHJIbl OPEKETTEPIHEH KEATIPUITeH 3USH, 3USHHBIH OPHBIH
TOJNTHIPY JKOHIHJIET1 MiHJIETTeMeIep, a3anTtay OOHbIHIIIA MiHJETTEMENep.
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E-mail: yahyaev89@inbox.ru

YCJIOBUSI BOSHUKHOBEHUSI OBA3ATEJJIBCTB 110 BOSMEIIEHAIO BPEJIA,
HNPUINHEHHOI'O TIPABOMEPHBIMU JEUCTBUAMU 'OCYJAPCTBEHHbBIX OPTAHOB,
A TAKKE UX JOJIZKHOCTHBIX JINLL

AnHoTauus: M3MeHeHns B TPaKIaHCKOM 3aKOHOIATEIbCTBE CPOPMHUPOBAIIH OTJCIBHBIIN BH/ ICTHKTHBIX
00513aTeNILCTB, TIPU KOTOPBIX TOCYAAPCTBO BO3MEUIACT YIEpO, NPUYMHEHHBIH JIMYHOCTH WM UMYIIECTBY
rpaXJaHWHA WIA HMYIIECTBY IOPHIUYECKOTO JIMIA MPABOMEPHBIMU JCHCTBUSMHU ITyOIUYHBIX OPTaHOB.
Hapsimy ¢ mocTtaTouyHO XOpOIIO OCBEIIEHHBIMH B HAyYHOW JIMTEpaType JCTUKTHBIMU 0053aTelIbCTBAMH,
JIAHHBIE BOIIPOCHI, KACAIOIIMECS] MPABOMEPHBIX JEHCTBUNA rOCYyJapCTBa, MPUUYMHSIOLIMX BpEeA IpakJaHaM
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WM IOPUINYECKUM JILAM, OcTaloTcs O0e3 BHUMaHUs. B craTbe mpoBOAUTCS CPaBHUTEIBHO-TIPABOBON aHAIIN3
YCIIOBHH BO3HHKHOBEHHS 00S13aTENILCTB 110 BO3MEILIEHHIO Bpe/ia, TPUYMHEHHOTO IPAaBOMEPHBIMH JCHCTBUSIMU
rocygapcTsa. lcciemoBaHne OCHOBaHO Ha OOILICHAyYHBIX METONAX I[O3HAHMS, a TAaKKE CHElHaTbHO-
IOPUINYECKUX (CPaBHUTENBHO-TIPABOBON, TEXHUKO-IOPUINYECKUH, (hopMabHO-topuandecknii). Ha ocHose
MPOBEICHHOIO HCCJICAOBAHUS CAETaHbl BBIBOABI O IOPUAMYECCKOM NMPHPOAE HM3ydaeMbIX 0053aTebCTB, a
TakXe ObUTH CETaHbl NOMBITKA 0003HAYNTH CYLIECTBYIOLINE MPOOIEMbl BOZHUKHOBEHHS 0053aTeNILCTB MO
BO3MELICHUIO BPEAa, NPUYMHEHHOTO MPAaBOMEPHBIMHU JIEHCTBUSIMH TOCYNAapCTBEHHBIX OpraHoB. B crarbe
16.1 I'paxnanckoro konekca P® mpenycmarpuBaercs pa3BUTHE HOBOI'O CAMOCTOSITEIILHOTO HAIlpaBICHUS
JETTUKTHBIX 0053aTeIbCTB: BO3MOKHOCTh KOMIIGHCALIMHU yIiepOa JIMYHOCTH WM MMYIIECTBY Ipa)KIaHMHA
WM UMYIIECTBY IOPUANYECCKOTO JIMIA, KOTOPbIM HAHECEH MPAaBOMEPHBIMH JICHCTBUSIMHI OPTaHOB ITyOIMYHON
BJIACTH WIM MX AOJDKHOCTHBIX JIMIL. B 3TOM cityuae ymiepO Bo3MemIaeTcss TOJNBKO B TE€X CIIydasik, KOTOpPhIC
MPEeAyCMOTpPEHbI 3akoHOM. OCHOBHasi mpoOiieMa HcCleoBaHMs 0053aTeNbCTB 10 BO3MEILICHUIO Bpena
COCTOUT B ONPEACICHUH YCIOBHH UX BO3HUKHOBCHHMS, XapaKTEPUCTHK MPABOMEPHOTO NMPUYMHEHHS Bpena
rOCYJapCTBEHHBIMH OpraHaMH, NPHUBOASAIIMX K BO3HHKHOBEHHIO 0053aTENbCTB IO BO3MEIICHHUIO BPEAA.
Obs3aTenpeTBa MO BOMEIIECHHIO TPABOMEPHO PUUMHEHHOTO Bpeaa 00yCIIOBICHBI 3aIIUTON CyObEeKTHBHBIX
npas. JlaHHbIe 00s13aTeNbCTBA CYIIECTBYIOT C LIENbI0 KOMIIEHCALIUH JIs1 BOCCTAHOBJICHHSI [TPaBa, HapyIIaeMoro
MIPaBOMEPHBIMU JICHCTBUSIMH TOCYAapCTBEHHBIX OPraHOB B TOM Clly4yae, Korja OOIIECTBEHHbIE MHTEPECH
npeo0sagaoT Hal JTUYHBIMU. JlaHHBIH BONPOC HEAOCTAaTOYHO M3YUEH, MOITOMY OBUIM CIeNaHbl BBIBOIBI
Ha OCHOBE NPOBEICHHOIO CPAaBHUTEIBHOTO aHanu3a. Vcciemys NeNuKTHBIE 00s3aTesIbCTBA Kak HauOojee
LIMPOKO OCBEIICHHBIE B HAYYHOM JInTeparype, OblI CAeIaH BBIBO, YTO OHM OYCHB CXOXKH C 00513aTeIbCTBAMU
10 BO3MEILCHHIO TPABOMEPHO NPUUYNHEHHOTO Bpeia M MPECIENYIOT Ty K€ LIEJIb: BOCCTAHOBIICHNE MOJIOKCHHUS
MOTEPIEBILETO JIHLA.

KiroueBble cjioBa: Bpen, NMPUYMHEHHBIN MPAaBOMEPHBIMU JCHCTBUSIMM OPraHOB TOCYIapCTBEHHOM
BJIACTH, OOSI3aHHOCTH 110 BO3MEILICHHIO Bpea, ACIUKTHBIC 0053aTeIbCTBA.
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