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COMMON LAW IN MEDIEVAL HUNGARIAN SOURCES

Abstract: This work examines the issues of consolidation of customary law in medieval Hungarian
sources. The relevance of the study of customary law as the most important part of the socio-normative
culture and the traditional legal regulator, normatively fixing ethnic identity, expressed not only in the
national-cultural worldview, but also in the written medieval Hungarian sources that operated for many
centuries, starting from the origins of the creation of the Hungarian state until the beginning of the XVI
century, no doubt.

The aim of the work is to study customary law, its institutions in the sources of law of medieval Hungary.
The novelty of the research lies in the fact that it analyzes the empirical historical and legal material, which
makes it possible to identify the institutions of customary law in the medieval Magyar sources of law.

In a comprehensive study of customary legal aspects, in Hungarian sources of law, it is important to be
guided not only by the formational approach, which makes it possible to understand the changes that took
place in the medieval period, during the emergence and development of feudal relations in the Western
European state, but also by the civilizational approach, revealing the historical, political, socio-cultural
components of the feudal Christian state. The methodological basis of this research is formed by a system of
cognitive methods developed by various modern sciences. Thanks to the application of the systemic method,
the customary law of the Hungarian people is important to consider as an element of the legal space of

Hungary as a Central European state.

The study shows that the Hungarians had a law as their initial act. Many Hungarian customs and
customary legal institutions found their fixation precisely in written sources of law.
Key words: customary law, sources of law, custom, Hungary, Tripartitum, Golden bull, decree.

Introduction. Modern scientists are trying
to solve the problem of the relationship between
the conservative past and the creative modern,
historically established traditions and newly emerging
innovations, combining the identity of society and its
acquisition of features that contribute to finding a
balance in the context of globalization.

The relevance of the study of customary law
as the most important part of the socio-normative
culture and the traditional legal regulator, normatively
fixing ethnic identity, expressed not only in the
national-cultural worldview, but also in the written
medieval Hungarian sources that operated for many
centuries, starting from the origins of the creation of
the Hungarian state until the beginning of the XVI
century, no doubt.

In this regard, the most important aspect is
the study of the customary medieval law of the
Hungarians, which includes not only "legal customs"
[1,p.96;2,p.128; 3, p. 32; 4, p. 108], but also a large
number of traditional, characteristic of the medieval
Ugric legal culture, distinctive norms, principles,
institutions of customary law [5, p. 100], reflecting
the system of formed national values.

In modern science, the issues of medieval
Hungarian sources of law are fragmentarily

considered in the framework of various studies
devoted to the medieval historical and political
development of the Hungarian state. Let's note the
names of L.M. Bragina, L.O. Golovko, T.P. Gusarova,
R.B. Derbock, O.B. Keller, Yu.M. Saprykina, A.N.
Chistozvonova, V. P. Shusharin [6; 7; 8;9; 10; 11; 12;
13] and others.

The historical and historical-legal works of A.G.
Glebov, R. Darest, A. Yu. Zolotarev, T. M. Islamov,
E. N. Kirillova, L. Kontler, N. A. Krasheninnikova,
A. 1. Pushkasha [15; 16; 17; 18; 19; 24], who studied,
among other things, some social norms, including the
customs used in medieval European countries.

A review of scientific literature has shown
that representatives of various scientific fields are
engaged in the study of the historical and theoretical
aspects. However, in these works, as a rule, there is no
analysis of customary law, its institutions, regarding
the existing historical and legal development of the
Hungarian people. Despite a significant number of
scientific works, the study of customary medieval
law in Hungary is at the beginning of its journey.

The undertaken research to a certain extent will
fill the gap in legal science, where the questions of the
customary legal development of medieval Hungary
remained insignificantly developed. Meanwhile,
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it is important to note that the study of Hungarian
medieval customary law is one of the most important
aspects of understanding both Western European
civilization and the Finno-Ugric world, in view of
the fact that Hungary is not only a state located in
Central Europe, but also is part of the family of the
Finno-Ugric group of peoples.

Methods. In a comprehensive study of customary
legal aspects, in Hungarian sources of law, it is
important to be guided not only by the formational
approach, which makes it possible to understand
the changes that took place in the medieval period,
during the emergence and development of feudal
relations in the Western European state, but also by
the civilizational approach, revealing the historical,
political, socio-cultural components of the feudal
Christian state. The methodological basis of this
research is formed by a system of cognitive methods
developed by various modern sciences. Thanks to the
application of the systemic method, the customary
law of the Hungarian people is important to consider
as an element of the legal space of Hungary as a
Central European state. The use of the historical and
legal method will reveal the influence of emerging
trends in the historical development of the Hungarian
medieval state on the content of customary legal
relations. Methods of synthesis, logical analysis,
were also used in the implementation of this study.

When choosing the empirical base of the study,
the chronological principle was taken as a basis,
reflecting the historical logic of the origin and
development of customary law, customary legal
institutions, enshrined in the studied sources of law,
legal materials and documents.

Discussion and results. This work presents a
study of legal materials that reflected the state and
legal development of medieval Hungary as a Western
European state that inherited the Romano-Germanic
legal tradition, whose deep historical roots go back to
the ancient world. However, the influence of the late
antique Roman legal tradition was not the only factor
that contributed to the formation of legal as well as
political institutions in Hungary. Another factor is
the powerful impact of customary law, based on a
natural-legal concept, under the influence of which
Hungarian legal thought and sources of law gradually
evolved and changed.

For the sake of fairness, it is important to note that
the Hungarians “the initial act was a law, a deliberate
product of the will of the people, which, no doubt,
took in the elements of the past, but transformed
them and thus created a new order of things” [6, p.
225-226]. Therefore, many Hungarian customs found
their fixation precisely in written sources of law.

In the earliest sources of Hungarian royal
legislation, which appeared during the reign of the
first King Stephen I Saint (late 10th - early 11th
centuries), as well as during the reign of Laszlo
I Saint (11th century), in addition to various types
of emerging social relations, there were the legal

customs that existed among the Hungarians were
recorded as unwritten rules “which operated

. without being approved by the city or royal
authorities” [19, p. 92]. Thus, in the "Instructions"
of the Hungarian King Istvan I the Holy One to the
son of Imre ", the legislator emphasizes the need
to receive foreigners and newcomers who bring
with them not only different languages, customs,
knowledge that contribute to the rise and enrichment
of the royal court:" Guests and newcomers are so
useful that among the royal dignities they are given
the sixth place ... 2. For guests come from different
parts of the earth and bring with them different
languages, customs, knowledge, military equipment.
All this adorns and exalts the royal court, and at the
same time catches fear in the arrogant foreigners. 3.
For a weak and fragile kingdom with one language
and the same morals ”[20, p. 94]. The text of this
source emphasizes such a royal dignity as the need
to "imitate ancestors." In this case, we are talking
about the preservation and implementation of ancient
unwritten tribal customs “1. Know that the best
adornment of a king is that he follows the previous
kings and imitates worthy fathers. For if someone
rejects the establishment of his predecessors and does
not stop thinking about God's laws, he will perish ...
In any case, adhere to my customs (and they have
become royal) without a shadow of a doubt ”’[20, p.
95].

An ancient Hungarian ftribal custom was
punishment using the forces of nature. Istvan I the
Saint mentions such a punishment. "3. If someone
maliciously offends the ministers of the holy church,
then according to the Holy Scripture he deserves to
have a millstone tied around his neck and thrown into
the depths of the sea [20, p. 92].

Similar customary legal norms were also
contained in the acts issued by Laszlo I Saints. The
second book of laws of King Laszlo I abounds in
them. So, in chapter three, the legislator describes
the applied procedure, equipped with the Latin
formula - judicium (that is, God's judgment, which
consisted in using the test with a red-hot iron): "If
the village recognizes someone as a thief, then this
must be proved by a test (judicium)" ... ”[21, p.
96]. Moreover, the document indicates not only a
personified subject of law in the person of a "thief",
but also a collective subject who is responsible
in the person of "the entire village" or "part of the
villagers." "1. If it turns out that he is clean, then
the whole village must pay the priest 1 penny ... If
the accusation is brought forward by one part of the
villagers, while the other defends the thief ... ”[21, p.
96]. This fact testifies to the incomplete separation
of the individual from the collective, which means
restriction of the rights of an individual who has not
yet been a full-fledged subject of law.

In chapter one of the third book of laws of King
Laszlo I, the custom of testing with a red-hot iron is
also mentioned: “Let the named line up in ten people,
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and let one of these ten be tested with iron. If this
person passes the test, then the remaining nine should
be considered cleared [of the charge] ’[21, p. 97-98].
A similar custom among the Hungarians is mentioned
in later sources. So, the Varad register (XIII century),
was "the only medieval document where the practice
of using hordes in mass quantities is recorded (it was
an ordalia with a hot iron)." [15, p. 169]

In other forms of law, such as: Golden bull of King
Endre (Andras) II (1222), Tripartitum (Triceuch) by
Istvan Verbotsi (XVI century), we are talking about
the consolidation of territorial customary legal norms,
which reflected the process of land and personal
relationships vassals with lords.

The golden bull of Endre II in its content
resembled a charter “of privileges and can be counted
among the royal legislative institutions. It contained
legal guarantees and privileges for royal servants
(various categories of soldiers who served the king
and received land for their service) ”[22]. Therefore,
it is called the Hungarian noble constitution.

It also recorded the customs concerning the
process of distributing the inheritance: “if the servient
dies without leaving a son behind him, then let his
daughter own the fourth part of his estate. The rest
he can dispose of at his discretion. If he dies without
making a will, then the estate will be received by
the next of kin ... ”[23, p. 525] (Art. 4); customs that
protected the property rights of widows: “the wives
of those who have died or sentenced to death, or who
died in a judicial duel, or for any other reason cannot
be deprived of their dowry” (Art. 12) [23, p. 525]; as
well as customs that limited the rights of guests who
came “with good intentions” (Art. 11) [23, p. 525]

In the Triceuch of Istvan Verbotsi, as in the
collection (code) of the customary law of feudal
Hungary [7, p. 12], drawn up in 1514, for the first
time in the history of the Hungarian state, the norms
of customary law were systematized and unified.

Based onthe knowledge of Roman law, the famous
lawyer developed the theoretical and legal aspects
of customary law, general theoretical foundations
and types of sources of law, the most important
concepts that were later used in jurisprudence, and
also compiled a private collection of legal norms.
“Medieval thinkers often acted both as philosophers
of law and as philosophizing legal practitioners.
Almost every current legal code was a private person
with his own vision of legal problems ... ”[24, p. 7].
Therefore, it is not surprising that in the Hungarian
royal legislation, for example, in the Tripartitum
Verbieta of the 16th century, not only the legal norms
and customs in force at that time were included, but
also comments, explanations of the author of the
text about the concept of law, its difference from
legal custom, about social differentiation of society,
the emergence of power relations, legal forms that
consolidate the developing feudal relations, etc.

In his work, proceeding from the Roman legal
tradition, Istvan Verbotsi divides all existing laws

into two types: divine, arising from nature itself, as
well as those permitted by God and human, based
on moral norms and customs. "That is why they
differ from each other, because one people wants one
thing, another - another." (Prologue Ch. 7) [25, p.
797] Using commented examples, the famous jurist
reveals the customary legal nature of many legal
institutions. “For it is God allowed to walk through
a strange field, since the earth and its fruits are
God's; but this is not a right, for it is prohibited by an
institution or custom. " (Prologue Ch. 7) [25, p. 797]
He also explains why there are laws created by man:
"... so that fear of them suppresses human insolence
.. so that in the criminals themselves the fear of
punishment would tame the audacity and desire to
commit crimes" (Prologue Ch. 7) [25, p. 797]

By custom, the author of the Trinity Book
understands "a right of moral origin, which is taken
as a law when there is none." (Prologue Ch. 10) [25,
p- 797] Moreover, the custom is introduced to those
“who by the power of public authority can create
the law” (Prologue Ch. 10) [25, p. 797]. In addition,
features are indicated that distinguish custom from
other sources of law. We are talking about: rationality
"... a custom is considered reasonable that does not
contradict natural law, the law of peoples or positive
law" (Prologue Ch. 10) [25, p. 798]; the presence
of "general custom"; prevalence; application of the
custom for a long time, moreover, “... civil law for
the emergence of custom is enough for one decade,
... canon law, then it would have to wait forty years.
However, if a custom arose apart from the law [that
is, in its absence], then even from the point of view of
canon law, a period of ten years seems to be sufficient
”(Prologue Ch. 10) [25, p. 798]; repeated repetition
of the action of the custom “because [repetition
is necessary]| because the consent of the people is
revealed on the basis of a practice that usually cannot
be deduced from a single incident”; "Tacit consent of
the people" (Prologue Ch. 10) [25, p. 798].

Istvan Verbotsi identified three differences
between law and custom. “Law differs from custom
in three respects. First, as tacit and openly expressed.
Secondly, as recorded and unrecorded; ... Thirdly, as
a reason and a consequence ... a custom in the proper
sense cannot be immediately introduced by the
people, but only after the lapse of time "(Prologue
Ch. 11) [25, p. 799]. In addition, the famous lawyer
explained that custom explains the law, and also
"has a canceling power, because it limits the law if
it contradicts it ... it has a substitute power, since it
replaces the law where it is absent" (Prologue Ch. 11)
[ 25, p. 799].

In his work, Verbotsi extends uniform laws
and customs to a part of the privileged Hungarian
population (his code is often called the code of “legal
norms that were in force at that time in the kingdom”
[17, p. 51]). We are talking about the practical
equating the status of prelates, heads of churches,

barons and other magnates, whom he calls noble and
noble people (Part I. Ch. 2) [25, p. 799].
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The wusually legal patriarchal relations in
Hungarian families are also reflected in this source.
In part of the first chapter of the seventh, the dominant
power of the head of the family is consolidated
through hereditary relations: “... those whose mother
only belongs to the nobility, and the father does not
belong, we do not consider as true nobles ... on the
contrary, sons born of noble fathers and mothers-
non-noble women, are considered real and true
nobles ”[25, p. 801].

The famous lawyer, in part two of chapter three,
also noted the special protection of customary legal
institutions and ancient freedoms that existed among
the Hungarian people, limiting the legislative power
of the king, who could not “make laws, especially in
cases involving divine and natural law, as well as to
the detriment of the ancient freedoms of the entire
Hungarian people ”’[25, p. 802].

In other laws and decrees, the legislator also relied
on customary legal principles, customs and norms
of customary law. So, for example, we are talking

about the implementation of the principle of justice
when managing people in power (§ 2) [26]; on the
application of old Hungarian laws, decrees, ancient
customs (§ 3) [27; 28]; on the use of the customs of
the country in case of litigation (§ 3) [29], etc.

Conclusion. Thus, the analysis of medieval
Hungarian sources of law showed that ancient legal
customs were often reflected in written law. Usually
legal relations were largely regulated by the early
medieval legislative acts of the Hungarian kings. If
at the dawn of the creation of the Hungarian state at
the end of the 10th century, legal customs existed in
the form of unwritten rules and gradually found their
reflection in the earliest sources of Hungarian royal
legislation that appeared under the first Magyar kings
starting with St. Stephen I, then from the 13th century,
territorial customs reflecting the process of land and
personal relationships between vassals and lords.
At the beginning of the 16th century, in the famous
collection of feudal customary law, the Tripartitum of
Istvan Verbétsi, the customs were codified.
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OBBIYHOE ITPABO B CPE/JTHEBEKOBbBIX BEHI'EPCKUX HCTOYHUKAX

AnHoTauusi: B HacTosmeit padboTe paccMaTpuBaloTCs BOMPOCH! 3aKPETUICHUS HOPM OOBITHOTO MpaBa B

CPCAHEBEKOBBIX BEHI'CPCKUX UCTOYHUKAX.

AKTyambHOCTh MICCIIEIOBAaHMUS OOBIYHOTO TMpaBa KaK BaYKHEHIIEH YacTH COLMO-HOPMATUBHOM KYJIBTYpHI

U TPpaguOHUOHHOIO IIPaBOBOIO PETYIATOpa, HOPMATHUBHO 3aKPCIUIAIOMICIO 3THUYCCKYIO HIACHTUYHOCTD,
BBIPa’XCHHOT'O HE TOJIBKO B HAIIMOHAJIbHO-KYJIBTYPHOM MHUPOBO33PCHUN, HO 1 B IMCbMCHHBIX CPCIHCBEKOBBIX
BCHI'CPCKUX MCTOYHHUKAX, ﬂeﬁCTBOBaBMHX Ha TPOTAKECHUN MHOTHUX BCKOB, HAYMHASA OT MCTOKOB CO3JaHUA
BEHI'€pPCKOTo rocyiapcTsa 10 Hadana X VI Beka, He BbI3bIBA€T COMHEHUH.

Lenpto paboThl SBIsIETCA WCCIENOBAaHWE OOBIYHOTO MpaBa, €r0 MHCTUTYTOB B HCTOYHHKAxX IpaBa
CpellHEBEKOBOM Benrpuu.

HoBusna uccienoBaHusi COCTOUT B TOM, YTO AHAJIM3UPYETCS OSMIIMPUYECKUN HCTOPHUKO-IPABOBOM
marepuall, HOSBOHH}OHII/Iﬁ BBIABUTHb UHCTUTYTBI 0OBIYHOTO ImpaBa B CPEAHEBCKOBLIX MAJIbIPCKUX NCTOYHUKAX
rpasa.

[Ipu BBIOOpE SMIHMpPHUYECKOil 0a3bl MCCIENOBAHMUS 32 OCHOBY OBUT B3ST XPOHOJOTHYECKHN TPUHITHUI,
OTPaKAIONNI HMCTOPUYECKYIO JIOTHKY 3apOXICHHS W Pa3BUTHA OOBIYHOTO IpaBa, OOBIYHO-TIPABOBBIX
HWHCTUTYTOB, 3aKPCIVICHHBIX B UCCJICAYEMbIX UCTOYHUKAX IIpaBa, IIPaBOBbBIX Marcpualax U JOKYMCHTax.

MeTononorn4ecKyo 0CHOBY JaHHOTOMCCIIEIOBAaHUSI00pa3yeT CHCTEMaMETOIOBITO3HAHM S, BRIPAOOTaHHBIX
pa3iIMYHbIMHU COBPEMCHHBIMH HayKaMU. Bnaronapsl IMPUMCHCHUIO CUCTEMHOI'O MCTO/a 00BIYHOE mpaBo
BEHIEPCKOI0 HApOJia BaXHO PACCMATPUBATh B BMJIC 3JIEMEHTA IPAaBOBOIO NMPOCTpaHCTBA BeHrpuu, Kak
LIEHTPaJIbHO €BPOIEHCKOr0 rocyaapcraa. Mcnoap30BaHne UCTOPUKO-IIPABOBOIO METOAA MO3BOJIUT BBISIBUTH
BINSAHUC BO3HUKABIINX TeHl];eHI_II/Iﬁ B UCTOPUYCCKOM PAa3BUTHU BEHI'CPCKOI'0O CPEIHEBEKOBOTO IrOCyJapCTBa HA
COACpKaHUC O6I)IT-IHO-HpaBOBI)IX OTHOIIIEHUH. MCTOZII)I CHUHTE3a, JIOTHYCCKOI'O aHaJIn3a TaKXE IMPUMCHSAIINCH
IIPU OCYLIECTBICHUH HACTOSIILIETO UCCIIEIOBAHUSI.

B nacrosiieit pabote npencTaBieHo UcclieI0BaHIE IPABOBBIX MATEPHAIIOB, OTPA3UBIINX FOCYIaPCTBEHHO-
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MIPaBOBOE Pa3BUTHE CPEAHEBEKOBOW BeHrpum, kak 3amagHOEBPONEHCKOrO rocy1apcTBa, yHACIEI0BABIIETO
POMaHO-TePMaHCKYIO PABOBYIO TPAIULINIO, TITyOMHHBIE HCTOPUUECKUE KOPHH KOTOPOH YXOAST B aHTUYHBIN
mup. O1HaKO BIUSIHKE TO3AHEAaHTHYHON pUMCKOM TPaBOBOM TPaIMLIMH SIBJISTIOCH HE €IMHCTBEHHBIM (DaKTOPOM,
CIOCOOCTBOBABIINM (POPMHPOBAHHIO B BEeHrpuu mpaBoBBIX, a TaKXkKe MOJIUTHYECKUX UHCTHTYTOB. pyrum
(akTOopoM HEOOXOAMMO Ha3BaTh MOIIHOE BO3JACHCTBHE OOBIYHOIO MpaBa, OCHOBAHHOIO HAa €CTECTBEHHO-
MPaBOBOI KOHLETIINH, O BIUSHUEM KOTOPOTO IMOCTEIICHHO SBOJIIOIMOHUPOBAJIA U U3MEHSIACh BEHI€pCKast
MPaBoBasl MBICIbL U UCTOYHMKHM NpaBa. B McciaeqoBaHNM MMOKa3aHo, YTO Y BEHTPOB NEPBOHAYATIBHBIM aKTOM
SBJSUICS. 3aKOH. MHOTrHMe BEHrepckue oOblYan M OOBIYHO-NIPABOBBIE MHCTUTYTHI HAILIM CBOE 3aKpEIUICHHE
WMEHHO B IMCAHBIX HCTOYHHUKAX MPaBa.

KiroueBble ciioBa: oObIYHOE MpaBO, MCTOYHMKM NpaBa, oObruail, Benrpus, Tpunaprutym, 3omotast
OyJa, TeKpeT.
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