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Kasakcman Pecnybnukacbkl ¥nmmabiK fbiibiM akademusicbl "KP YFA XabapwbiCbl” fbiibIMU XKypHa-
nbiHeiH Web of Science-miH xaHanaHraH Hyckacbl Emerging Sources Citation Index-me uHOekcmeryee
KabblindaHraHbiH xabapnaliobl. byn uHOekcmery 6apbicbiHOa Clarivate Analytics KomnaHUsICbi XypHanobl
o0aH opi the Science Citation Index Expanded, the Social Sciences Citation Index xoHe the Arts &
Humanities Citation Index-ke kabbinday mecerneciH Kapacmbipyda. Web of Science sepmmeyuwinep,
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PUBLIC OPINION ABOUT THE PERSONALITY
AS CRITERION OF DEFINITION OF DISCIPLINARY MEASURES
ON COMMON LAW OF THE SIBERIAN NOMADS

Abstract. Practice of activity of the courts of verbal punishment on the basis of norms of common law is stu-
died. The purpose of work is the analysis identification of influence of reputation on the decision of judicial
authorities. A subject of article are norms of common law and traditional views of the Siberian nomads.

With application of a historical and legal method and synthesis influence of public opinion and reputation on
the judgment of verbal punishment and works of scientists-lawyers is investigated.

The reputation of the person consisted of two components: the attitude of society towards family which part is
the personality and reputation of the individual. The reputation of the person was considered by bodies as the proof
of guilt or not guilt, truthfulness of indications and other. The author marks out criteria of determination of the status
of family and the status of the personality in criminal law. At decision-making the reputation of all participants of
process was considered.

Keywords: status of the personality; reputation; status of collective; common law; custom, disciplinary mea-
sures; indigenous people of Siberia; nomads; traditional way.

Introduction. Belonging to collective was of great importance as features of housekeeping and a
condition of accommodation slowed down allocation of the individual status of the personality. The status
of the personality was defined by belonging to a sort and individual characteristics. The reputation of the
defendant and other participants of trial was one of the most important factors of determination of guilt.

Methods. By means of historical and legal methods the analysis of influence of public opinion and
reputation on the judgment of verbal punishment is carried out.

Discussion. Before the beginning of the 20th century customs remained the main source of the right
with the Siberian nomads. The legislation accurately differentiated the interests of the state on the national
outskirts and questions of local value. Local customs regulated local questions of the investigation and
legal proceedings of separate structures. The offenses committed by aboriginals were considered by tradi-
tional vessels (verbal punishment) or the public judicial authorities (district vessels). Treated jurisdiction
of district court: indignation; premeditated murder; robbery and violence; counterfeiting; stealing of state
and public property. Other offenses were called "claim" and were considered verbal punishment. Verbal
punishment at the same time was body of investigation and court. Questions of investigation and legal
proceedings were not regulated by the official legislation that led to saving historically developed
traditional rules [19].

Features of nomadic economy and severe living conditions assumed a patrimonial unification.
Belonging to a sort was the main thing a condition of existence [8]. Features of housekeeping slowed
down allocation of the rights and individual's duties. The person was considered as a part of collective.
The status of the personality was derivative of the status of collective. The collective provided preser-
vation, action and transfer of life experience to future generations, but also was the main economic unit.
Therefore throughout a long time the collective acted as the subject of common law. Functioning of com-
mon law is always characterized by a significant role of collective [2, 4, 12, 15], at the same time within
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common law the individual status of the personality gradually began to be distinguished [6]. The period of
action of common law is the initial stage of formation of the status of the personality, at this stage the
importance of collective remains.

Value judgment of acts of the personality is characteristic of common law [14]. In solutions of verbal
punishment as justification of use of a coercive measure it is used instructions on reputation of the defen-
dant [11], but not on weight of deeds. As, the family (or a sort) was an economic unit at a nomadic way of
life, defining was the social value of collective. The subjectivity has two the being individual status and
the status of family which part is the person. The individual status and belonging to collective — a basis for
formation of public opinion about the personality, its acts, the importance of its indications and need of
public protection of its interests (it is not dependent on in what quality the personality acts: defendant,
claimant, witness).

The collective provided action of common law, guaranteed implementation of contractual obligations
and decisions of traditional bodies. Therefore the collective beginning interfered with allocation of the
rights and individual's duties that allowed to shift duties of the personality to all family members. In pro-
cess of allocation of the individual status the role of collective decreases. The collective beginning in early
sources of the written right remains in the form of institute of mutual responsibility. As criteria of the
collective status of family presence of a title at family, a financial position of family, implementation of
obligations (payment of debts, taxes, implementation of obligations under marriage agreements, etc.),
presence of the family members making before offense, or having "ill fame" acted.

The reputation of family was automatically projected on the personality that formed the relation of
society to the individual's acts. In the conditions of maintaining a nomadic way of life of people sought to
keep communication with family as the personality economically could not be independent unit. Besides,
the personality out of a sort (or families) was in an unprofitable social status as there was no that social
group which could undertake providing the arising duties and provide guarantees. It is possible to mark
out the following criteria, the individual status:

» presence of a position at the victim and defendant;

» origin and financial position of the victim and defendant;

* behavior and relation of the personality to values of society (way of life, observance of the standard
rules of conduct);

* religious affiliation (change of belief was not welcomed by society);

» offense recurrence.

At early stages of development in various people the disciplinary measures were defined with
subjective factors [7] that found reflection in early written sources of law.

Reputation of the personality and collective were used as the factor defining the importance of
testimony, weight of perfect actions and weight of the caused damage to the claimant [13]. Bringing of the
oath (or oaths) was addition to reputation of the personality. Different types of oaths were used:

» the oath of the relative who guarantees execution of the decision (financial compensation) [4];

* the oath of the suspect, for confirmation of innocence [3, 18];

* the oath of the witness, for confirmation of reliability of indications.

Often the oath was the main or only proof of fault of the suspect [3]. The oath or the promise of the
defendant was used in case the claimant and the defendant had equivalent reputation, or in case of exis-
tence of contradictory proofs. The oath of the witness was not required if the he had positive reputation
and high social value in society.

Use of institute of a trial by ordail was considered as the aggravating circumstance or the proof of
innocence. Use of ceremonies for receiving accurate information was based on religious beliefs. Cere-
monies of bringing of the oath and passing of test used at a lack of proofs. If the ceremony of bringing of
the oath was made, then other proofs were not required. The refusal of passing of test or the oath was the
proof of guilt of the defendant.

Institute of a trial by ordail and use of the oath it was applied in legal proceedings of many people of
the world at early stages of historical development [9, 10, 20]. Adoption of the oath was used as for
justification of the defendant (the defendant and/or his relatives swore), and for confirmation of words of
the claimant [3]. The collective beginning was reflected also on making decision on use of sanctions, the
disciplinary measures could extend not only the defendant and his family members [16] and also to the
unfair witness [1].
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Results. Bodies of verbal punishment proceeded, first of all, from public opinion and characteristics
of the victim and the defendant, and the status of their families. Existence of clear advantage of one of
families was the basis of application of softer measure and release from responsibility. At equality of
families characteristic directly of participants of trial was the following powerful argument. By offense
consideration the reputation not only the defendant, but also the victim and the witness was of great
importance. Force of testimonies of the witness had subjective character therefore were not always
considered. If the witness had negative reputation, then his indications were not considered. In case
witnesses gave opposite evidences, then data of the witness with higher status were considered.

B. B. Haymkuna
H. ®@. Karanos aTsinaarsl Xakac MEMIICKETTIK YHHUBEpCHUTET, AbakaH, Peceit

CIBIP KOIINEHIIJIEPTHIH )KAJIIbI KYKBIFbl BOMBIHIIA TOPTINTIK IIAPAJIAPJIbI
AHBIKTAY KPUTEPUSACHI PETIHJE )KEKE TYJIFA TYPAJIbBI KOFAM/BbIK IIIKIP

AnHoTanus. JKanmel KYKBIK HOpMallapbl HETi3iHZE aybI3IIa jka3ajlay COTTapbIHBIH KBI3MET TaXipuOeci 3ept-
tesieai. JKyMBICTBIH MakcaTbl COT OpraHIapbIHbIH HICHIIMiHe Oe/IeN/IiH 9CepiH aHBIKTAY bl TaJIay OOJIBIN TAObUIAIbL.
MakaJiaHbIH TaKbIPBIOBI — C101p KOIIICH IIICPIHIH KaJIIIbl 3aHIAPbl MEH IOCTYPJIi KO3KapacTaphl.

Tapuxu-KYKBIKTHIK 9JIiC IT€H CHHTE3/ACyIiH KOJIAaHBUTYbIMEH KOFaM/IbIK MiKipAi KOHE aybI3IIa jka3ajJapabl )KOHe
FaJIBIM-a/IBOKATTAP/IbIH [IBIFApMaIapbiH OeeiHe ocep eTy 3epTTEIIi.

AnamubIH Oezeni €Ki KOMIOHEHTTEH TYpJbl: KOFaMHBIH OTOAachlHa JEreH Ke3Kapachl, OHbIH Oip OeJiri xeke
TYJIFAHBIH KoHe OenerniHiH Oipi. AlaMHBIH KIHOCIH J9Jeliey HeMece KiHOCI3IIK, JoierieMerep i IbIHIIbUIIBIFbI
JKOHE Oackanap CHSKTBI aJlaMHBIH OellelliH KapacThIp/bl. ABTOp OTOAChIHBIH MOpTEOECiH aHBIKTAy KpUTEPHHIEPiH
JKOHE KBUIMBICTBIK KYKBIKTa JKEKEe TYJIFAaHBIH MopreOecin Oenrinermi. IllemmimM kaOburmay OapbhICBIHIA MPOIECKE
KaTBICYIIBIIAP/IbIH OapIIbIFbIHBIH O€/IeIiH KapacThIP/bL.

Tyiiin ce3aep: jxeke TYIFaHBIH MopTeOeci; Oeneni; YKBIMHBIH MopTeOeci; OpTaK 3aH; KeIeH/IK, TOPTINTIK ma-
painap; GaitbIprel TypreIHAaps! Cidip; KeUImeHainep; I9CTYPIi TOCT.

B. B. HaymkuHa
Xaxkacckuil rocyaapctBeHHbld yHuBepcuteT uM. H. @. Karanosa, Adakan, Poccust

OBIIECTBEHHOE MHEHME O JIMYHOCTH KAK KPUTEPUI ONPEIEJIEHUS
JUCHUTIJIMHAPHBIX MEP 11O OBIIEMY ITPABY CUBUPCKUX KOYEBHUKOB

AHHOTanus. V3ydeHa npakTHKa IeSTebHOCTH CyJIOB CIIOBECHOH pacIipaBbl Ha OCHOBE HOPM OOBIYHOTO ITPaBa.
Ilenpro paOoOTHI SIBISETCS aHAIN3 BBIIBICHHWE BIMSHUS pEIyTallM Ha pelIeHHe CyAeOHBIX opraHoB. [Ipeamerom
CTATBH SBJIAIOTCSI HOPMBI OOBIYHOTO MPaBa M TPAJUIIMOHHBIE BO33PEHUS CHOMPCKIX KOYEBHHUKOB.

C nmpuMeHEeHHEM HCTOPUKO-IIPAaBOBOTO METOAA M CHHTE3a HCCIIEIOBAHO BIHMSHUE OOIIECTBEHHOTO MHEHHS U
pemyTalyy Ha PEIEHNE Cya CIIOBECHON PaclpaBbl U TPYAbl yUEHBIX-IOPUCTOB.

B crarbe mokazaHO, Kak pemyTauus WA CKiIaiblBajJach M3 JBYX COCTABJIIIOUIMX: OTHOIIEHHE OOILIeCcTBa K
CeMbe, YaCThI0 KOTOPOTO SIBJIAETCS JMYHOCTh; pelyTaluus HHAUBUAA. PemyTarus nuna paccMarpuBaiach OpraHaMu
KaK J10Ka3aTeIbCTBO BUHOBHOCTH MJIM HE BUHOBHOCTH, IMPABAMBOCTH MOKa3aHUN U T.A. ABTOpP BbIIENAET KPUTEPUU
ONpeneIeHusl CTaTyca CeMbM M CTaTyca JMYHOCTH B YroJOBHOM IpaBe. [Ipu NpUHATHM pelIeHHH y4YUTHIBAJIACh
pemyTanus BCEX YUYaCTHUKOB IIpoliecca.

Ki1ioueBble cj10Ba: CTaTyC JIMYHOCTH; PEITyTalMs; CTATyC KOJUIEKTHBA; OOBIYHOE ITPaBO; 00bIYai, MEphI B3bIC-
KaHHs; KOpeHHble Hapo bl CHOMPH; KOUEBHUKH; TPAJULIMOHHBIA YKIIa.
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